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The information in this prospectus is not complete and may be changed.  This prospectus is not an offer to sell securities and we are not soliciting an offer to buy these securities in any state where the offer or sale is not permitted.

SUBJECT TO COMPLETION, DATED OCTOBER 4, 2011
PROSPECTUS

————————————
Shares of Common Stock

DOMESTICATION IN DELAWARE

————————————
 

XOMA Ltd. is an exempted company incorporated under the laws of Bermuda.  We are proposing to change our jurisdiction of incorporation by discontinuing from Bermuda and continuing and domesticating as a corporation incorporated under the laws of the State of
Delaware (the “Domestication”).  To effect the Domestication, we will, upon the final approval of our board of directors, file a notice of discontinuance with the Bermuda Registrar of Companies and file a certificate of incorporation and a certificate of corporate domestication with the
Secretary of State of the State of Delaware, under which we will be domesticated and continue as a Delaware corporation with the name “XOMA Corporation” (we refer to the domesticated Delaware entity as “XOMA Delaware”).  On the effective date of the Domestication, each of
our currently issued and outstanding common shares will automatically convert by operation of law, on a one-for-one basis, into shares of XOMA Delaware common stock.  Under Bermuda law and our current bye-laws, we do not need shareholder approval of the Domestication, and
our shareholders do not have statutory dissenters’ rights of appraisal as a result of the Domestication.
 

We are not asking you for a proxy and you are requested not to send us a proxy.  No shareholder action is required to effect the Domestication.  See “The Domestication—No Vote or Dissenters’ Rights of Appraisal in the Domestication.”
 

Our common shares are currently listed on The NASDAQ Global Market under the symbol “XOMA.”  We will seek, and expect to receive, approval from The NASDAQ Global Market to trade the common stock of XOMA Delaware under the same symbol after the
Domestication.
 

Investing in the common stock of XOMA Delaware involves risks.  See “Risk Factors” beginning on page 5 of this prospectus.
 

————————————
 

Neither the Securities and Exchange Commission nor any other regulatory body has approved or disapproved of these securities or passed upon the adequacy or accuracy of this prospectus.  Any representation to the contrary is a criminal offense.
 

This prospectus will not be filed with the Bermuda Registrar of Companies.  Neither the Bermuda Monetary Authority nor the Bermuda Registrar of Companies accepts any responsibility for XOMA’s financial soundness or the correctness of any of the
statements made or opinions expressed in this prospectus.
 

————————————
Prospectus dated                , 2011
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FORWARD-LOOKING STATEMENTS
 

Certain statements contained herein related to the sufficiency of our cash resources, the timing of initiation of clinical trials and the amounts of certain revenues and certain costs in comparison to prior years, or that otherwise relate to future periods, are forward-looking
statements within the meaning of Section 27A of the Securities Act of 1933 and Section 21E of the Securities Exchange Act of 1934.  These statements are based on assumptions that may not prove accurate.  Actual results could differ materially from those anticipated due to certain
risks inherent in the biotechnology industry and for companies engaged in the development of new products in a regulated market.  Among other things, the period for which our cash resources are sufficient could be shortened if expenditures are made earlier or in larger amounts than
anticipated or are unanticipated, if anticipated revenue or cost sharing arrangements do not materialize, or if funds are not otherwise available on acceptable terms; plans to initiate new clinical trials may change depending on availability of resources, actions or inactions by our present
or future collaboration partners or unanticipated safety issues; and our revenues may be lower than anticipated, and our costs may be higher than expected, due to actions or inactions by our present or future collaboration partners, unanticipated safety issues or unavailability of
additional licensing or collaboration opportunities.  These and other risks, including those related the generally unstable nature of current economic and financial market conditions; the results of discovery research and preclinical testing; the timing or results of pending and future
clinical trials (including the design and progress of clinical trials; safety and efficacy of the products being tested; action, inaction or delay by the Food and Drug Administration, European or other regulators or their advisory bodies; and analysis or interpretation by, or submission to,
these entities or others of scientific data); changes in the status of existing collaborative or licensing relationships; the ability of collaborators, licensees and other third parties to meet their obligations and their discretion in decision-making; our ability to meet the demands of the United
States government agency with which we have entered our government contracts; competition; market demand for products; scale-up, manufacturing and marketing capabilities; availability of additional licensing or collaboration opportunities; international operations; share price
volatility; our financing needs and opportunities; uncertainties regarding the status of biotechnology patents; uncertainties as to the costs of protecting intellectual property; and risks associated with our status as a Bermuda company, are described in more detail in “Risk Factors.” We
undertake no obligation to publicly update any forward-looking statements, regardless of any new information, future events or other occurrences.  We advise you, however, to consult any additional disclosures we make in our reports to the Securities and Exchange Commission (the
“SEC”) on Forms 10-K, 10-Q and 8-K.
 

WHERE YOU CAN FIND MORE INFORMATION
 

We are required to file annual, quarterly and current reports, proxy statements and other information with the SEC.  You may read and copy any documents filed by us at the SEC’s public reference room at 100 F Street, N.E., Washington, D.C. 20549.  Please call the SEC at
1-800-SEC-0330 for further information on the public reference room.  Our filings with the SEC are also available to the public through the SEC’s Internet site at http://www.sec.gov.
 

We have filed with the SEC a registration statement on Form S-4 relating to the securities covered by this prospectus.  This prospectus is a part of the registration statement and does not contain all of the information in the registration statement.  Whenever a reference is made
in this prospectus to a contract or other document of ours, please be aware that the reference is only a summary and that you should refer to the exhibits that are a part of the registration statement for a copy of the contract or other document.  You may review a copy of the registration
statement at the SEC’s public reference room in Washington, D.C., as well as through the SEC’s Internet site.
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SUMMARY
 

This summary provides an overview of selected information.  Because this is only a summary, it may not contain all of the information that may be important to you in understanding the Domestication.  You should carefully read this entire prospectus, including the section
entitled “Risk Factors.” See the section of this prospectus entitled “Where You Can Find More Information.”  Unless the context otherwise requires, in this prospectus, the terms “the Company,” “XOMA,” “we,” “us” and “our” refer to XOMA Ltd. as it currently exists under
Bermuda law and will continue under Delaware law after the Domestication, and the terms “XOMA Bermuda” and “XOMA Delaware” refer to the Company prior to and after the Domestication, respectively.
 
XOMA Ltd.
 

We are currently a Bermuda exempted company and a leader in the discovery, development and manufacture of therapeutic antibodies designed to treat autoimmune, cardio-metabolic, infectious, inflammatory and oncological diseases.  We discover, develop and manufacture
therapeutic antibodies for our own proprietary pipeline as well as through license and collaborative agreements with pharmaceutical and biotechnology companies and under our contracts with the U.S. government.  Our proprietary product pipeline includes:
 

·  XOMA 052, an antibody that inhibits interleukin-1 beta, which we plan to enter into Phase 3 clinical development in Behcet’s uveitis in 2011 and Phase 2 development for cardiovascular disease in 2012.  We are developing XOMA 052 in collaboration with Les
Laboratoires Servier.

 
·  XOMA 3AB, a combination of three antibodies to prevent and treat botulism poisoning caused by exposure to botulinum neurotoxin Type A, which is in a Phase 1 clinical trial sponsored by the National Institute of Allergy and Infectious Diseases of the National

Institutes of Health.
 

·  A preclinical pipeline with candidates in development for autoimmune, cardio-metabolic, infectious, inflammatory and oncological diseases.
 

We have a premier antibody discovery and development platform that incorporates a collection of antibody phage display libraries and proprietary Human Engineering™, affinity maturation, Bacterial Cell Expression (BCE) and manufacturing technologies.  BCE is a key
biotechnology for the discovery and manufacturing of antibodies and other proteins.  To date, more than 60 pharmaceutical and biotechnology companies have signed BCE licenses, and a number of licensed product candidates are in clinical development.
 

We have a fully integrated product development platform, extending from pre-clinical science and clinical development to scale-up development and manufacturing.
 

Our principal executive offices are located at 2910 Seventh Street, Berkeley, California 94710, and we maintain a registered office located at Clarendon House, 2 Church Street, Hamilton HM 11, Bermuda.  Our telephone number at our principal executive offices is (510)
204-7200.
 
The Domestication
 

We intend to change our jurisdiction of incorporation from Bermuda to Delaware, and we refer to this change as the “Domestication.”  We will effect the Domestication by filing in Delaware a certificate of corporate domestication and a certificate of incorporation of XOMA
Delaware, and by filing in Bermuda a notice of discontinuance and certified copies of the certificates filed in Delaware.  Although the Domestication does not require shareholder approval, it is subject to the final approval of our board of directors.  We anticipate that the Domestication
will become effective on or about           , 201 , upon receipt of the certificate of discontinuance from the Bermuda Registrar of Companies, which we expect will provide that the effective time of the discontinuance of XOMA Bermuda under the Companies Act 1981 of Bermuda is the
effective time of XOMA Delaware’s domestication and continuance in Delaware under Delaware law (we refer to the latest of these effective times as the “Effective Time”).  See “Description of Capital Stock—Effective Time” below.
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Comparison of Shareholder Rights
 

The Domestication will change our jurisdiction of incorporation from Bermuda to Delaware and, as a result, our organizational documents will change and will be governed by Delaware law rather than Bermuda law.  There are differences between the governing corporate
law of XOMA Bermuda and XOMA Delaware.  For example, under Bermuda law, holders of an aggregate of not less than 20% in par value of a company’s issued share capital have the right to apply to the Supreme Court of Bermuda for an annulment of any amendment of the
memorandum of association adopted by shareholders at any general meeting, other than an amendment that alters or reduces a company’s share capital as provided under Bermuda law.  No similar right is available under Delaware law.  Also, while class actions and derivative actions
are generally not available to shareholders under Bermuda law, such actions are generally available under Delaware law.  Additionally, there are differences between the new organizational documents of XOMA Delaware and the current organizational documents of XOMA
Bermuda.  For example, while our current bye-laws contain provisions regarding “business combinations” and “interested shareholders” that will be substantially similar in effect to the provisions of Section 203 of the Delaware General Corporation Law, the new XOMA Delaware by-
laws will not contain provisions similar to the business combination provisions in our current bye-laws.  However, our stockholders will have substantially similar voting rights because the provisions of Section 203 will apply upon effectiveness of the Domestication.
 

We describe these and other changes in more detail under “Description of Capital Stock—Differences between the Governing Corporate Law and Organizational Documents for XOMA Bermuda and XOMA Delaware” below.  However, our business, assets and liabilities on
a consolidated basis, as well as our board of directors, executive officers, principal business locations and fiscal year, will be the same upon completion of the Domestication as they are prior to the Domestication.
 

Share Exchange
 

We are authorized to issue up to 92,666,666 common shares, $0.0075 par value per share, as well as up to 1,000,000 preference shares, $0.05 par value per share, of which 210,000 have been designated as Series A Preference Shares (the “Series A Preference Shares”).  As of
September 29, 2011, we had 33,406,136 common shares outstanding and no Series A Preference Shares outstanding.
 

In the Domestication, each common share of XOMA Bermuda that is issued and outstanding immediately prior to the Effective Time will automatically convert by operation of law into one share of common stock of XOMA Delaware.  Similarly, outstanding options,
warrants and other rights to acquire XOMA Bermuda shares will become options, warrants or rights to acquire the corresponding stock of XOMA Delaware.  It is not necessary for shareholders of XOMA Bermuda who currently hold share certificates to exchange their existing share
certificates for certificates of shares of common stock of XOMA Delaware.  See “The Domestication—Domestication Share Conversion” below.
 

Reasons for the Domestication
 

Our board of directors believes that the Domestication will, among other things:
 

·  Provide legal, administrative and other similar efficiencies, as well as provide a basis for further efficiencies in the event we undertake to simplify our overall corporate structure;
 

·  Reduce our exposure to the potential consequences of certain types of punitive or potentially adverse tax legislation that have been proposed from time to time;
 

·  Relocate our jurisdiction of organization to one that has a body of law more familiar to our officers, our employees, our board of directors and many of our shareholders; and
 

·  Reduce our exposure to other potentially adverse or prejudicial actions based on our being a non-US company, such as “blacklisting” of our common shares by certain pension funds or legislation restricting certain types of transactions.
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Risk Factors
 

An investment in the common shares of XOMA Bermuda as well as in the common stock of XOMA Delaware will involve risks.  Please review the section entitled “Risk Factors” beginning on page 5 of this prospectus.
 
Material U.S. Federal Income Tax Consequences of the Domestication
 

See “Material U.S. Federal Income Tax Consequences of the Domestication” for more information.
 
No Vote or Dissenters’ Rights of Appraisal in the Domestication
 

Under Bermuda and Delaware law and our current bye-laws, we do not need shareholder approval of the Domestication, and our shareholders do not have statutory dissenters’ rights of appraisal or any other appraisal rights as a result of the Domestication.  See “The
Domestication—No Vote or Dissenters’ Rights of Appraisal in the Domestication.”
 
Summary Financial Data
 
  Six Months Ended June 30,   Year Ended December 31,  
Consolidated statement of operations data:  2011   2010   2010   2009   2008  
(In thousands, except per share amounts)                
Total  revenues  $ 32,120  $ 13,144  $ 33,641  $ 98,430  $ 67,987 
Operating costs and expenses:                     

Research and development   35,628   36,933   77,413   58,131   82,576 
Selling, general and administrative   11,483   10,579   23,250   23,736   24,145 
Restructuring costs    -    -    82    3,603    - 

(Loss) income from operations   (14,991)   (34,368)   (67,104)    12,960   (38,734)
Other (expense) income, net   540   (2,981)   (1,625)   (6,683)   (6,894)
Income tax expense (benefit), net    15    16    27    5,727   (383)
Net (loss) income  $ (14,466)  $ (37,365)  $ (68,756)  $ 550  $ (45,245)
Basic and diluted net (loss) income per common share  $ (0.49)  $ (2.24)  $ (3.69)  $ 0.05  $ (5.11)

Consolidated balance sheet data:  As of June 30, 2011  
(In thousands)    
Cash and cash equivalents  $ 51,157 
Working capital   43,516 
Total assets   79,598 
Long-term liabilities   35,953 
Accumulated deficit   (867,776)
Shareholders’ equity   24,138 
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RISK FACTORS
 

Any investment in our securities involves a high degree of risk, including the risks described below.  The risks and uncertainties described below are not the only risks and uncertainties we face.  Additional risks and uncertainties not presently known to us or that we
currently deem immaterial may also impair our business operations.  If any of the following risks actually occur, our business, financial condition and results of operations could suffer.  As a result, the trading price of our shares could decline, perhaps significantly, and you could
lose all or part of your investment.  The risks discussed below also include forward-looking statements and our actual results may differ substantially from those discussed in these forward-looking statements.  See the section entitled “Forward-Looking Statements.”
 
RISKS RELATING TO THE CHANGE IN OUR PLACE OF INCORPORATION
 

The Domestication may result in adverse tax consequences for you.
 

If you are a U.S. holder (as defined in “Material U.S. Federal Income Tax Consequences of the Domestication” below) of our common shares or warrants, you may be subject to U.S. federal income tax as a result of the Domestication unless you make a timely election on
your filing with the Internal Revenue Service (“IRS”) as described below.  If you are a non-U.S. holder (as defined in “Material U.S. Federal Income Tax Consequences of the Domestication” below) of our common shares or warrants, you may become subject to withholding tax on
any dividends paid on the common shares of XOMA Delaware subsequent to the Effective Time.  Please read the following information which provides more details on the potential tax consequences of the Domestication.
 

If you are a U.S. holder who owns $50,000 or more of XOMA Bermuda common shares, but less than 10% of the total combined voting power of all classes of our shares entitled to vote at general meetings of the Company on the day of the Domestication, you must
generally recognize gain (but not loss) with respect to such common stock of XOMA Delaware received in the Domestication, even if you continue to hold your stock and have not received any cash as a result of the Domestication.  As an alternative to recognizing gain, however, such
U.S. holder may elect to include in income the “all earnings and profits amount,” as the term is defined in Treasury Regulation Section 1.367(b)-2(d), attributable to its common shares in XOMA Bermuda.  The income so included pursuant to this election generally is treated as
dividend income.  We do not expect that XOMA Bermuda’s cumulative earnings and profits will be greater than zero through the day of the Domestication.  Therefore, the making of an election to include the person’s share of the “all earnings and profits amount” into income as a
dividend generally would be advantageous to U.S. holders who would otherwise recognize gain with respect to the conversion of the XOMA Bermuda common shares in the Domestication.  WE STRONGLY URGE EACH SUCH U.S. HOLDER TO READ CAREFULLY OUR
DESCRIPTIONS OF THE ELECTION IN “MATERIAL U.S. FEDERAL INCOME TAX CONSEQUENCES OF THE DOMESTICATION” BELOW, STARTING ON PAGE 115 OF THIS PROSPECTUS, AS WELL AS TO CONSULT ITS OWN TAX ADVISOR.
 

If a U.S. holder owns XOMA Bermuda common shares with 10% or more of the total combined voting power of all classes of our shares entitled to vote at general meetings of the Company on the day of the Domestication, such U.S. holder will be required to pay taxes on a
deemed dividend equal to the “all earnings and profits amount” attributable to its common shares in XOMA Bermuda, whose cumulative earnings and profits, as noted above, are not expected to be greater than zero through the day of the Domestication. A U.S. holder’s ownership of
XOMA Bermuda warrants will be taken into account in determining whether such U.S. holder owns 10% or more of the total combined voting power of all classes of our shares.  Complex attribution rules apply in determining whether a U.S. holder owns 10% or more of the total
combined voting power of all classes of our shares for U.S. federal tax purposes.  EACH U.S. HOLDER IS STRONGLY URGED TO CONSULT ITS OWN TAX ADVISOR.
 

If we were a passive foreign investment company (“PFIC”) at any time during a U.S. holder’s holding period of our common shares or warrants, such U.S. holder may be required to recognize gain on the exchange of its XOMA Bermuda common shares or warrants for
XOMA Delaware common stock or warrants and subject to complex rules applicable to a shareholder of PFIC.  While we believe that we are not a PFIC at any time prior to the
 

 
-5-



 

Domestication, there is no assurance that the IRS would agree to our position.  See “Material U.S. Federal Income Tax Consequences of the Domestication.”
 

Additionally, the Domestication will cause non-U.S. holders to become subject to U.S. withholding taxes on any dividends or other payments in respect of the common stock of XOMA Delaware after the Domestication.
 

For a more detailed description of the material U.S. federal income tax consequences associated with the Domestication, please read “Material U.S. Federal Income Tax Consequences of the Domestication” starting on page 115 of this prospectus.  WE STRONGLY URGE
YOU TO CONSULT WITH YOUR OWN TAX ADVISOR.
 

Currently, your rights as a shareholder of XOMA arise under Bermuda law as well as our existing Bermuda memorandum of continuance  and bye-laws.  Upon effectiveness of the Domestication, your rights as a stockholder of XOMA will arise under Delaware law as
well as our new Delaware certificate of incorporation and by-laws.

 
Upon effectiveness of the Domestication, the rights of stockholders of XOMA Delaware will arise under the new certificate of incorporation and by-laws of XOMA Delaware as well as Delaware law.  Those new organizational documents and Delaware law contain

provisions that differ in some respects from those in our current organizational documents and Bermuda law and, therefore, some of your rights as a stockholder of XOMA Delaware could differ from the rights you currently possess as a shareholder of XOMA Bermuda.  For example,
under Bermuda law, holders of an aggregate of not less than 20% in par value of a company’s issued share capital have the right to apply to the Supreme Court of Bermuda for an annulment of any amendment of the memorandum of association adopted by shareholders at any general
meeting, other than an amendment that alters or reduces a company’s share capital as provided under Bermuda law.  No similar right is available under Delaware law.  Also, while class actions and derivative actions are generally not available to shareholders under Bermuda law, such
actions are generally available under Delaware law.  This change could increase the likelihood that we become involved in costly litigation, which could have a material adverse effect on us.  Additionally, there are differences between the new organizational documents of XOMA
Delaware and the current organizational documents of XOMA Bermuda.  For example, while our current bye-laws contain provisions regarding “business combinations” and “interested shareholders” that will be substantially similar in effect to the provisions of Section 203 of the
Delaware General Corporation Law (“DGCL”), the new XOMA Delaware by-laws will not contain provisions similar to the business combination provisions in our current bye-laws.  However, our stockholders will have substantially similar voting rights because the provisions of
Section 203 of the DGCL will apply upon effectiveness of the Domestication.  There can be no assurance that the rights afforded by Section 203 of the DGCL will not be changed or rescinded by the Delaware legislature or courts in the future.
 

For a more detailed description of your rights as a stockholder of XOMA Delaware and how they may differ from your rights as a shareholder of XOMA Bermuda, please see “Description of Capital Stock—Differences between the Governing Corporate Law and
Organizational Documents for XOMA Bermuda and XOMA Delaware” in this prospectus.  Forms of the new certificate of incorporation and by-laws of XOMA Delaware are attached as Appendix A and Appendix B to this prospectus, and we urge you to read them.
 
RISKS RELATING TO OUR BUSINESS
 

Because our product candidates are still being developed, we will require substantial funds to continue; we cannot be certain that funds will be available and, if they are not available, we may have to take actions that could adversely affect your investment and may not
be able to continue operations.

 
We will need to commit substantial funds to continue development of our product candidates and we may not be able to obtain sufficient funds on acceptable terms, or at all.  If adequate funds are not available, we may have to raise additional funds in a manner that may dilute

or otherwise adversely affect the rights of existing shareholders, curtail or cease operations, or file for bankruptcy protection in extreme circumstances.  We have spent, and we expect to continue to spend, substantial funds in connection with:
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·  research and development relating to our product candidates and production technologies,
 

·  various human clinical trials, and
 

·  protection of our intellectual property.
 

We finance our operations primarily through our multiple revenue streams resulting from discovery and development collaborations, sales of our common shares, biodefense contracts and the licensing of our antibody technologies.  In September of 2009, we sold our royalty
interest in LUCENTIS® to Genentech, Inc., a wholly-owned member of the Roche Group (“Genentech”) for gross proceeds of $25.0 million, including royalty revenue from the second quarter of 2009.  These proceeds, along with other funds, were used to fully repay our loan from
Goldman Sachs Specialty Lending Holdings, Inc. (“Goldman Sachs”).  As a result, we no longer have a royalty interest in LUCENTIS®.  In August of 2010, we sold our royalty interest in CIMZIA® for gross proceeds of $4.0 million, including royalty revenue from the second quarter
of 2010.  As a result, we no longer have a royalty interest in CIMZIA®.  We received revenue from this royalty interest of $0.5 million in 2010 and $0.5 million in 2009.
 

Based on our cash reserves and anticipated spending levels, revenue from collaborations including our XOMA 052 collaboration agreement with Les Laboratoires Servier (“Servier”), funding from our loan agreement with Servier, biodefense contracts and licensing
transactions and other sources of funding that we believe to be available, we believe that we have sufficient cash resources to meet our anticipated net cash needs through the next twelve months.  Any significant revenue shortfalls, increases in planned spending on development
programs or more rapid progress of development programs than anticipated, as well as the unavailability of anticipated sources of funding, could shorten this period.  If adequate funds are not available, we will be required to delay, reduce the scope of, or eliminate one or more of our
product development programs and further reduce personnel-related costs.  Progress or setbacks by potentially competing products may also affect our ability to raise new funding on acceptable terms.  As a result, we do not know when or whether:
 

·  operations will generate meaningful funds,
 

·  additional agreements for product development funding can be reached,
 

·  strategic alliances can be negotiated, or
 

·  adequate additional financing will be available for us to finance our own development on acceptable terms, or at all.
 

Cash balances and operating cash flow are influenced primarily by the timing and level of payments by our licensees, collaborators and development partners, as well as by our operating costs.
 

Global credit and financial market conditions may reduce our ability to access capital and cash and could negatively impact the value of our current portfolio of cash equivalents and our ability to meet our financing objectives.
 

Traditionally, we have funded a large portion of our research and development expenditures through raising capital in the equity markets.  Recent events, including failures and bankruptcies among large commercial and investment banks, have led to considerable declines and
uncertainties in these and other capital markets and have led to new regulatory and other restrictions that may broadly affect the nature of these markets.  These circumstances could severely restrict the raising of new capital by companies such as us in the future.
 

Volatility in the financial markets has also created liquidity problems in investments previously thought to bear a minimal risk.  For example, money market fund investors, including us, have in the past been unable to retrieve the full amount of funds, even in highly-rated
liquid money market accounts, upon maturity.  Although as of June 30, 2011, we have received the full amount of proceeds from money market fund investments, an inability to
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retrieve funds from money market fund investments as they mature in the future could have a material and adverse impact on our business, results of operations and cash flows.
 

Our cash and cash equivalents are maintained in highly liquid investments with remaining maturities of 90 days or less at the time of purchase.  While as of the date of this filing, we are not aware of any downgrades, material losses, or other significant deterioration in the fair
value of our cash equivalents since June 30, 2011, no assurance can be given that further deterioration in conditions of the global credit and financial markets would not negatively impact our current portfolio of cash equivalents or our ability to meet our financing objectives.
 

Because all of our product candidates are still being developed, we have sustained losses in the past and we expect to sustain losses in the future.
 

We have experienced significant losses and, as of June 30, 2011, we had an accumulated deficit of $867.8 million.
 

For the three and six months ended June 30, 2011, we had net losses of approximately $8.1 million or $0.27 per common share (basic and diluted) and $14.5 million or $0.49 per common share (basic and diluted), respectively.  For the three and six months ended June 30,
2010, we had net losses of approximately $15.6 million or $0.93 per common share (basic and diluted) and $37.4 million or $2.24 per common share (basic and diluted), respectively.
 

Our ability to achieve profitability is dependent in large part on the success of our development programs, obtaining regulatory approval for our product candidates and entering into new agreements for product development, manufacturing and commercialization, all of which
are uncertain.  Our ability to fund our ongoing operations is dependent on the foregoing factors and on our ability to secure additional funds.  Because our product candidates are still being developed, we do not know whether we will ever achieve sustained profitability or whether cash
flow from future operations will be sufficient to meet our needs.
 

We may issue additional equity securities and thereby materially and adversely affect the price of our common shares.
 

We are authorized to issue, without shareholder approval, 1,000,000 preference shares, of which none were issued and outstanding as of September 29, 2011, which may give other shareholders dividend, conversion, voting, and liquidation rights, among other rights, which
may be superior to the rights of holders of our common shares.  In April of 2011, the 2,959 Series B convertible preference shares previously issued to Genentech were converted by Genentech into 254,560 common shares.  In addition, we are authorized to issue, generally without
shareholder approval, up to 92,666,666 common shares, of which 33,406,136 were issued and outstanding as of September 29, 2011.  If we issue additional equity securities, the price of our common shares may be materially and adversely affected.
 

In the third quarter of 2009, we had entered into an At Market Issuance Sales Agreement (the “2009 ATM Agreement”), with Wm Smith & Co. (“Wm Smith”), under which we could sell up to 1.7 million of our common shares from time to time through Wm Smith, as the
agent for the offer and sale of the common shares.  Wm Smith could sell these common shares by any method permitted by law deemed to be an “at the market” offering as defined in Rule 415 of the Securities Act of 1933, as amended (the “Securities Act”), including but not limited to
sales made directly on The NASDAQ Global Market, on any other existing trading market for the common shares or to or through a market maker.  Wm Smith could also sell the common shares in privately negotiated transactions, subject to our approval.  From the inception of the
2009 ATM Agreement through October 27, 2010, we sold a total of 1,666,666 common shares through Wm Smith, constituting all of the shares available for sale under the agreement, for aggregate gross proceeds of $12.2 million.
 

In February of 2010, we completed an underwritten offering of 2.8 million units, with each unit consisting of one of our common shares and a warrant to purchase 0.45 of a common share, for gross proceeds of approximately $21.0 million, before deducting underwriting
discounts and commissions and estimated offering expenses of $1.7 million.  The investors purchased the units at a price of $7.50 per unit.  The warrants, which represent the right
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to acquire an aggregate of up to 1.26 million common shares, are exercisable beginning six months and one day after issuance and have a five-year term and an exercise price of $10.50 per share.
 

In July of 2010, we entered into a common share purchase agreement with Azimuth Opportunity, Ltd. (“Azimuth”), pursuant to which we obtained a committed equity line of credit facility under which we could sell up to $30.0 million of our registered common shares to
Azimuth over a 12-month period, subject to certain conditions and limitations.  In August of 2010, we sold a total of 3,421,407 common shares under this facility for aggregate proceeds of $14.2 million, representing the maximum number of shares that could be sold under this facility.
 

In October of 2010, we entered into an At Market Issuance Sales Agreement (the “2010 ATM Agreement”), with Wm Smith and McNicoll, Lewis & Vlak LLC (the “Agents”), under which we could sell common shares from time to time through the Agents, as our agents for
the offer and sale of the common shares, in an aggregate amount not to exceed the amount that can be sold under our registration statement on Form S-3 (File No. 333-148342) filed with the U.S. Securities and Exchange Commission (the “SEC”) on December 26, 2007 and declared
effective by the SEC on May 29, 2008.  The Agents could sell the common shares by any method permitted by law deemed to be an “at the market” offering as defined in Rule 415 of the Securities Act, including without limitation sales made directly on The NASDAQ Global Market,
on any other existing trading market for the common shares or to or through a market maker.  The Agents could also sell the common shares in privately negotiated transactions, subject to our prior approval.  From the inception of the 2010 ATM Agreement through May of 2011, we
sold a total of 7.6 million common shares under this agreement for aggregate gross proceeds of $34.0 million, including 0.8 million common shares sold in 2011 for aggregate gross proceeds of $4.4 million.  In May of 2011, the 2010 ATM Agreement expired by its terms, and there
will be no further issuances under this facility.
 

On February 4, 2011, we entered into an At Market Issuance Sales Agreement with McNicoll, Lewis & Vlak LLC (“MLV”), under which we may sell common shares from time to time through the MLV, as our agent for the offer and sale of the common shares, in an
aggregate amount not to exceed the amount that can be sold under our registration statement on Form S-3 (File No. 333-172197) filed with the SEC on February 11, 2011 and amended on March 10, 2011 and June 3, 2011, which was declared effective by the SEC on June 6,
2011.  MLV may sell the common shares by any method permitted by law deemed to be an “at the market” offering as defined in Rule 415 of the Securities Act, including without limitation sales made directly on The NASDAQ Global Market, on any other existing trading market for
the common shares or to or through a market maker.  MLV may also sell the common shares in privately negotiated transactions, subject to our prior approval.  From the inception of the 2011 ATM Agreement through September 29, 2011, we sold a total of approximately 3.6 million
common shares under this agreement for aggregate gross proceeds of $8.5 million.
 

The financial terms of future collaborative or licensing arrangements could result in dilution of our share value.
 

Funding from collaboration partners and others has in the past and may in the future involve issuance by us of our shares.  Because we do not currently have any such arrangements, we cannot be certain how the purchase price of such shares, the relevant market price or
premium, if any, will be determined or when such determinations will be made.  Any such issuance could result in dilution in the value of our issued and outstanding shares.
 

Our share price may be volatile and there may not be an active trading market for our common shares.
 

There can be no assurance that the market price of our common shares will not decline below its present market price or that there will be an active trading market for our common shares.  The market prices of biotechnology companies have been and are likely to continue to
be highly volatile.  Fluctuations in our operating results and general market conditions for biotechnology stocks could have a significant impact on the volatility of our common share price.  We have experienced significant volatility in the price of our common shares.  From January 1,
2011 through September 29, 2011, our share price has ranged from a high of $7.71 to a low of $1.38.  Factors contributing to such volatility include, but are not limited to:
 

·  results of preclinical studies and clinical trials,
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·  information relating to the safety or efficacy of products or product candidates,
 

·  developments regarding regulatory filings,
 

·  announcements of new collaborations,
 

·  failure to enter into collaborations,
 

·  developments in existing collaborations,
 

·  our funding requirements and the terms of our financing arrangements,
 

·  technological innovations or new indications for our therapeutic products and product candidates,
 

·  introduction of new products or technologies by us or our competitors,
 

·  sales and estimated or forecasted sales of products for which we receive royalties, if any,
 

·  government regulations,
 

·  developments in patent or other proprietary rights,
 

·  the number of shares issued and outstanding,
 

·  the number of shares trading on an average trading day,
 

·  announcements regarding other participants in the biotechnology and pharmaceutical industries, and
 

·  market speculation regarding any of the foregoing.
 

If we are unable to continue to meet the requirements for continued listing on The NASDAQ Global Market, then we may be de-listed.  In March of 2010, we received a Staff Determination letter from The NASDAQ Stock Market LLC (“NASDAQ”) indicating that we had
not regained compliance with the minimum $1.00 per share requirement for continued inclusion on The NASDAQ Global Market, pursuant to NASDAQ Listing Rule 5450(a)(1).  On August 18, 2010, we effected a reverse split of our common shares in order to regain compliance.
 

We have received negative results from certain of our clinical trials, and we face uncertain results of other clinical trials of our potential products.
 

In March of 2011, we announced that our Phase 2b trial of XOMA 052 in Type 2 diabetes in 421 patients did not achieve the primary endpoint of reduction in hemoglobin A1c (“HbA1c”) after six monthly treatments with XOMA 052 compared to placebo.  In June of 2011,
we announced top line trial results from our six-month Phase 2a trial of XOMA 052 in Type 2 diabetes in 74 patients, and there were no differences in glycemic control between the drug and placebo groups as measured by HbA1c levels.
 

Our potential products, including XOMA 052 and XOMA 3AB, will require significant additional research and development, extensive preclinical studies and clinical trials and regulatory approval prior to any commercial sales.  This process is lengthy and expensive, often
taking a number of years.  As clinical results are frequently susceptible to varying interpretations that may delay, limit or prevent regulatory approvals, the length of time necessary to complete clinical trials and to submit an application for marketing approval for a final decision by a
regulatory authority varies significantly.  As a result, it is uncertain whether:
 

·  our future filings will be delayed,
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·  our preclinical and clinical studies will be successful,
 

·  we will be successful in generating viable product candidates to targets,
 

·  we will be able to provide necessary additional data,
 

·  results of future clinical trials will justify further development, or
 

·  we will ultimately achieve regulatory approval for any of these product candidates.
 

The timing of the commencement, continuation and completion of clinical trials may be subject to significant delays relating to various causes, including completion of preclinical testing and earlier-stage clinical trials in a timely manner, scheduling conflicts with participating
clinicians and clinical institutions, difficulties in identifying and enrolling patients who meet trial eligibility criteria, and shortages of available drug supply.  Patient enrollment is a function of many factors, including the size of the patient population, the proximity of patients to clinical
sites, the eligibility criteria for the trial, the existence of competing clinical trials and the availability of alternative or new treatments.  In addition, we will conduct clinical trials in foreign countries in the future which may subject us to further delays and expenses as a result of increased
drug shipment costs, additional regulatory requirements and the engagement of foreign clinical research organizations, as well as expose us to risks associated with foreign currency transactions insofar as we might desire to use U.S. dollars to make contract payments denominated in
the foreign currency where the trial is being conducted.
 

All of our product candidates are prone to the risks of failure inherent in drug development.  Preclinical studies may not yield results that would satisfactorily support the filing of an Investigational New Drug application (“IND”) (or a foreign equivalent) with respect to our
product candidates.  Even if these applications would be or have been filed with respect to our product candidates, the results of preclinical studies do not necessarily predict the results of clinical trials.  Similarly, early-stage clinical trials in healthy volunteers do not predict the results
of later-stage clinical trials, including the safety and efficacy profiles of any particular product candidates.  In addition, there can be no assurance that the design of our clinical trials is focused on appropriate indications, patient populations, dosing regimens or other variables which
will result in obtaining the desired efficacy data to support regulatory approval to commercialize the drug.  Preclinical and clinical data can be interpreted in different ways.  Accordingly, Food and Drug Administration (“FDA”) officials or officials from foreign regulatory authorities
could interpret the data in different ways than we or our collaboration or development partners do which could delay, limit or prevent regulatory approval.
 

Administering any of our products or potential products may produce undesirable side effects, also known as adverse effects.  Toxicities and adverse effects that we have observed in preclinical studies for some compounds in a particular research and development program
may occur in preclinical studies or clinical trials of other compounds from the same program.  Such toxicities or adverse effects could delay or prevent the filing of an IND (or a foreign equivalent) with respect to such products or potential products or cause us to cease clinical trials
with respect to any drug candidate.  In clinical trials, administering any of our products or product candidates to humans may produce adverse effects.  These adverse effects could interrupt, delay or halt clinical trials of our products and product candidates and could result in the FDA
or other regulatory authorities denying approval of our products or product candidates for any or all targeted indications.  The FDA, other regulatory authorities, our collaboration or development partners or we may suspend or terminate clinical trials at any time.  Even if one or more
of our product candidates were approved for sale, the occurrence of even a limited number of toxicities or adverse effects when used in large populations may cause the FDA to impose restrictions on, or stop, the further marketing of such drugs.  Indications of potential adverse effects
or toxicities which may occur in clinical trials and which we believe are not significant during the course of such clinical trials may later turn out to actually constitute serious adverse effects or toxicities when a drug has been used in large populations or for extended periods of
time.  Any failure or significant delay in completing preclinical studies or clinical trials for our product candidates, or in receiving and maintaining regulatory approval for the sale of any drugs resulting from our product candidates, may severely harm our reputation and business.
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In June of 2011, Novartis announced that an advisory committee of the FDA voted in favor of the overall efficacy but not the overall safety of Ilaris® (canakinumab), a fully-human monoclonal antibody that, like XOMA 052, targets IL-1 beta, to treat gouty arthritis attacks in
patients who cannot obtain adequate relief with non-steroidal anti-inflammatory drugs or colchicine.  Novartis also stated that in two pivotal Phase 3 studies of canakinumab in gouty arthritis patients, a higher percentage of patients had adverse events with canakinumab than with the
standard treatment for gouty arthritis, and more serious adverse events were reported by patients treated with canakinumab compared to patients receiving the standard treatment.  In August of 2011, Novartis announced that the FDA had issued a Complete Response letter requesting
additional information, including clinical data to evaluate the benefit risk profile of canakinumab in refractory gouty arthritis patients.  We have not yet determined what impact, if any, these developments may have on the development of XOMA 052.
 

Given that regulatory review is an interactive and continuous process, we maintain a policy of limiting announcements and comments upon the specific details of regulatory review of our product candidates, subject to our obligations under the securities laws, until definitive
action is taken.
 

Our therapeutic product candidates have not received regulatory approval.  If these product candidates do not receive regulatory approval, neither our third party collaborators nor we will be able to manufacture and market them.
 

Our product candidates, including XOMA 052 and XOMA 3AB, cannot be manufactured and marketed in the United States and other countries without required regulatory approvals.  The United States government and governments of other countries extensively regulate
many aspects of our product candidates, including:
 

·  testing,
 

·  manufacturing,
 

·  promotion and marketing, and
 

·  exporting.
 

In the United States, the FDA regulates pharmaceutical products under the Federal Food, Drug, and Cosmetic Act and other laws, including, in the case of biologics, the Public Health Service Act.  At the present time, we believe that most of our product candidates will be
regulated by the FDA as biologics.  Initiation of clinical trials requires approval by health authorities.  Clinical trials involve the administration of the investigational new drug to healthy volunteers or to patients under the supervision of a qualified principal investigator.  Clinical trials
must be conducted in accordance with FDA and International Conference on Harmonisation of Technical Requirements for Registration of Pharmaceuticals for Human Use Good Clinical Practices and the European Clinical Trials Directive under protocols that detail the objectives of
the study, the parameters to be used to monitor safety and the efficacy criteria to be evaluated.  Other national, foreign and local regulations may also apply.  The developer of the drug must provide information relating to the characterization and controls of the product before
administration to the patients participating in the clinical trials.  This requires developing approved assays of the product to test before administration to the patient and during the conduct of the trial.  In addition, developers of pharmaceutical products must provide periodic data
regarding clinical trials to the FDA and other health authorities, and these health authorities may issue a clinical hold upon a trial if they do not believe, or cannot confirm, that the trial can be conducted without unreasonable risk to the trial participants.  We cannot assure you that U.S.
and foreign health authorities will not issue a clinical hold with respect to any of our clinical trials in the future.
 

The results of the preclinical studies and clinical testing, together with chemistry, manufacturing and controls information, are submitted to the FDA and other health authorities in the form of a new drug application for a pharmaceutical product, and in the form of a Biologic
License Application (“BLA”) for a biological product, requesting approval to commence commercial sales.  In responding to a new drug application or an antibody license application, the FDA or foreign health authorities may grant marketing approvals, request additional information
or further research, or deny the application if it determines that the application does not satisfy its regulatory approval criteria.  Regulatory approval of a new drug application, BLA, or supplement is never guaranteed, and the approval
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process can take several years and is extremely expensive.  The FDA and foreign health authorities have substantial discretion in the drug and biologics approval processes.  Despite the time and expense incurred, failure can occur at any stage, and we could encounter problems that
cause us to abandon clinical trials or to repeat or perform additional preclinical, clinical or manufacturing-related studies.
 

Changes in the regulatory approval policy during the development period, changes in, or the enactment of additional regulations or statutes, or changes in regulatory review for each submitted product application may cause delays in the approval or rejection of an
application.  State regulations may also affect our proposed products.  The FDA has substantial discretion in both the product approval process and manufacturing facility approval process and, as a result of this discretion and uncertainties about outcomes of testing, we cannot predict
at what point, or whether, the FDA will be satisfied with our or our collaborators’ submissions or whether the FDA will raise questions which may be material and delay or preclude product approval or manufacturing facility approval.  As we accumulate additional clinical data, we
will submit it to the FDA, and such data may have a material impact on the FDA product approval process.
 

Even once approved, a product may be subject to additional testing or significant marketing restrictions, its approval may be withdrawn or it may be voluntarily taken off the market.
 

Even if the FDA, the European Commission or another regulatory agency approves a product candidate for marketing, the approval may impose ongoing requirements for post-approval studies, including additional research and development and clinical trials, and the FDA,
European Commission or other regulatory agency may subsequently withdraw approval based on these additional trials.
 

Even for approved products, the FDA, European Commission or other regulatory agency may impose significant restrictions on the indicated uses, conditions for use, labeling, advertising, promotion, marketing and/or production of such product.
 

Furthermore, a marketing approval of a product may be withdrawn by the FDA, the European Commission or another regulatory agency or such a product may be voluntarily withdrawn by the company marketing it based, for example, on subsequently-arising safety
concerns.  In February of 2009, the European Medicines Agency (“EMA”) announced that it had recommended suspension of the marketing authorization of RAPTIVA® in the European Union and that its Committee for Medicinal Products for Human Use (“CHMP”) had concluded
that the benefits of RAPTIVA® no longer outweigh its risks because of safety concerns, including the occurrence of progressive multifocal leukoencephalopathy (“PML”) in patients taking the medicine.  In the second quarter of 2009, Genentech announced and carried out a phased
voluntary withdrawal of RAPTIVA® from the U.S. market, based on the association of RAPTIVA® with an increased risk of PML.
 

The FDA, European Commission and other agencies also may impose various civil or criminal sanctions for failure to comply with regulatory requirements, including withdrawal of product approval.
 

Certain of our technologies are relatively new and are in-licensed from third parties, so our capabilities using them are unproven and subject to additional risks.
 

We license technologies from third parties.  These technologies include but are not limited to phage display technologies licensed to us in connection with our bacterial cell expression technology licensing program.  However, our experience with some of these technologies
remains relatively limited and, to varying degrees, we are still dependent on the licensing parties for training and technical support for these technologies.  In addition, our use of these technologies is limited by certain contractual provisions in the licenses relating to them and, although
we have obtained numerous licenses, intellectual property rights in the area of phage display are particularly complex.  If the owners of the patent rights underlying the technologies we license do not properly maintain or enforce those patents, our competitive position and business
prospects could be harmed.  Our success will depend in part on the ability of our licensors to obtain, maintain and enforce our licensed intellectual property.  Our licensors may not successfully prosecute the patent applications to which we have licenses, or our licensors may fail to
maintain existing patents.  They may determine not to pursue litigation against other companies that are infringing these patents, or they may pursue such litigation less aggressively than we would.  Our licensors may also seek to terminate our license, which
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could cause us to lose the right to use the licensed intellectual property and adversely affect our ability to commercialize our technologies, products or services.
 

We do not know whether there will be, or will continue to be, a viable market for the products in which we have an ownership or royalty interest.
 

Even if products in which we have an interest receive approval in the future, they may not be accepted in the marketplace.  In addition, we or our collaborators or licensees may experience difficulties in launching new products, many of which are novel and based on
technologies that are unfamiliar to the healthcare community.  We have no assurance that healthcare providers and patients will accept such products, if developed.  For example, physicians and/or patients may not accept a product for a particular indication because it has been
biologically derived (and not discovered and developed by more traditional means) or if no biologically derived products are currently in widespread use in that indication.  Similarly, physicians may not accept a product if they believe other products to be more effective or are more
comfortable prescribing other products.
 

Safety concerns may also arise in the course of on-going clinical trials or patient treatment as a result of adverse events or reactions.  For example, in February of 2009, the EMA announced that it had recommended suspension of the marketing authorization of RAPTIVA® in
the European Union and EMD Serono Inc., the company that marketed RAPTIVA® in Canada (“EMD Serono”) announced that, in consultation with Health Canada, the Canadian health authority (“Health Canada”), it would suspend marketing of RAPTIVA® in Canada.  In March of
2009, Merck Serono Australia Pty Ltd, the company that marketed RAPTIVA® in Australia (“Merck Serono Australia”), following a recommendation from the Therapeutic Goods Administration, the Australian health authority (“TGA”), announced that it was withdrawing
RAPTIVA® from the Australian market.  In the second quarter of 2009, Genentech announced and carried out a phased voluntary withdrawal of RAPTIVA® from the U.S. market, based on the association of RAPTIVA® with an increased risk of PML.  As a result, sales of
RAPTIVA® ceased in the second quarter of 2009.
 

Furthermore, government agencies, as well as private organizations involved in healthcare, from time to time publish guidelines or recommendations to healthcare providers and patients.  Such guidelines or recommendations can be very influential and may adversely affect
the usage of any products we may develop directly (for example, by recommending a decreased dosage of a product in conjunction with a concomitant therapy or a government entity withdrawing its recommendation to screen blood donations for certain viruses) or indirectly (for
example, by recommending a competitive product over our product).  Consequently, we do not know if physicians or patients will adopt or use our products for their approved indications.
 

We or our third party collaborators or licensees may not have adequate manufacturing capacity sufficient to meet market demand.
 

If any of our product candidates are approved, because we have never commercially introduced any pharmaceutical products, we do not know whether the capacity of our existing manufacturing facilities can be increased to produce sufficient quantities of our products to
meet market demand.  Also, if we or our third party collaborators or licensees need additional manufacturing facilities to meet market demand, we cannot predict that we will successfully obtain those facilities because we do not know whether they will be available on acceptable
terms.  In addition, any manufacturing facilities acquired or used to meet market demand must meet the FDA’s quality assurance guidelines.
 

Our agreements with third parties, many of which are significant to our business, expose us to numerous risks.
 

Our financial resources and our marketing experience and expertise are limited.  Consequently, our ability to successfully develop products depends, to a large extent, upon securing the financial resources and/or marketing capabilities of third parties.
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·  In April of 1996, we entered into an agreement with Genentech whereby we agreed to co-develop Genentech’s humanized monoclonal antibody product RAPTIVA®.  In April of 1999, March of 2003, and January of 2005, the companies amended the agreement.  In
October of 2003, RAPTIVA ® was approved by the FDA for the treatment of adults with chronic moderate-to-severe plaque psoriasis who are candidates for systemic therapy or phototherapy and, in September of 2004, Merck Serono announced the product’s
approval in the European Union.  In January of 2005, we entered into a restructuring of our collaboration agreement with Genentech which ended our existing cost and profit sharing arrangement related to RAPTIVA ® in the United States and entitled us to a royalty
interest on worldwide net sales.  In February of 2009, the EMA announced that it had recommended suspension of the marketing authorization of RAPTIVA ® in the European Union and EMD Serono announced that, in consultation with Health Canada, it would
suspend marketing of RAPTIVA ® in Canada.  In March of 2009, Merck Serono Australia, following a recommendation from the TGA, announced that it was withdrawing RAPTIVA® from the Australian market.  In the second quarter of 2009, Genentech
announced and carried out a phased voluntary withdrawal of RAPTIVA® from the U.S. market, based on the association of RAPTIVA® with an increased risk of PML.  As a result, sales of RAPTIVA® ceased in the second quarter of 2009.

 
·  In March of 2004, we announced we had agreed to collaborate with Chiron Corporation (now Novartis) for the development and commercialization of antibody products for the treatment of cancer.  In April of 2005, we announced the initiation of clinical testing of

the first product candidate out of the collaboration, HCD122, an anti-CD40 antibody, in patients with advanced chronic lymphocytic leukemia.  In October of 2005, we announced the initiation of the second clinical trial of HCD122 in patients with multiple
myeloma.  In November of 2008, we announced the restructuring of this product development collaboration, which involves six development programs including the ongoing HCD122 and LFA102 programs.  In exchange for cash and debt reduction on our existing
loan facility with Novartis, Novartis has control over the HCD122 and LFA102 programs and the additional ongoing program, as well as the right to expand the development of these programs into additional indications outside of oncology.

 
·  In March of 2005, we entered into a contract with the National Institute of Allergy and Infectious Diseases (“NIAID”) to produce three monoclonal antibodies designed to protect United States citizens against the harmful effects of botulinum neurotoxin used in

bioterrorism.  In July of 2006, we entered into an additional contract with NIAID for the development of an appropriate formulation for human administration of these three antibodies in a single injection.  In September of 2008, we announced that we were awarded
an additional contract with NIAID to support our on-going development of drug candidates toward clinical trials in the treatment of botulism poisoning.  In October of 2011, we announced we had been awarded an additional contract with NIAID to develop broad-
spectrum antitoxins for the treatment of human botulism poisoning.

 
·  In December of 2010, we entered into a license and collaboration agreement with Servier, to jointly develop and commercialize XOMA 052 in multiple indications.  Under the terms of the agreement, Servier has worldwide rights to diabetes and cardiovascular

disease indications and rights outside the U.S. and Japan to Behcet’s uveitis and other inflammatory and oncology indications.  We retain development and commercialization rights for Behcet’s uveitis and other inflammatory disease and oncology indications in the
U.S. and Japan, and has an option to reacquire rights to diabetes and cardiovascular disease indications from Servier in these territories.  Should we exercise this option, we will be required to pay Servier an option fee and partially reimburse their incurred
development expenses.  The agreement contains customary termination rights relating to matters such as material breach by either party, safety issues and patents.  Servier also has a unilateral right to terminate the agreement on a country-by-country basis or in its
entirety on six months’ notice.

 
·  In December of 2010, we also entered into a loan agreement with Servier, which provides for an advance of up to €15.0 million and was fully funded in January of 2011 with the proceeds converting to approximately $19.5 million using the January 13, 2011 Euro to

USD exchange rate.  This loan is secured by an interest in our intellectual property rights to all XOMA 052 indications worldwide, excluding the U.S. and Japan.  The loan has a final maturity date in 2016; however, after a specified period prior to final maturity, the
loan is required to be repaid (i) at Servier’s option, by applying up to a
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significant percentage of any milestone or royalty payments owed by Servier under our collaboration agreement and (ii) using a significant percentage of any upfront, milestone or royalty payments we receive from any third party collaboration or development partner for
rights to XOMA 052 in the U.S. and/or Japan.  In addition, the loan becomes immediately due and payable upon certain customary events of default.  At June 30, 2011, the €15.0 million outstanding principal balance under this loan agreement would have equaled
approximately $21.6 million using the June 30, 2011 Euro to USD exchange rate.

 
·  We have licensed our bacterial cell expression technology, an enabling technology used to discover and screen, as well as develop and manufacture, recombinant antibodies and other proteins for commercial purposes, to over 60 companies.  As of September 29,

2011, we were aware of two antibody products manufactured using this technology that have received FDA approval, Genentech’s LUCENTIS ® (ranibizumab injection) for treatment of neovascular wet age-related macular degeneration and UCB’s CIMZIA®

(certolizumab pegol) for treatment of Crohn’s disease and rheumatoid arthritis.  In the third quarter of 2009, we sold our LUCENTIS® royalty interest to Genentech.  In the third quarter of 2010, we sold our CIMZIA® royalty interest.
 

Because our collaborators and licensees are independent third parties, they may be subject to different risks than we are and have significant discretion in, and different criteria for, determining the efforts and resources they will apply related to their agreements with us.  If
these collaborators and licensees do not successfully develop and market these products, we may not have the capabilities, resources or rights to do so on our own.  We do not know whether we, our collaborators or licensees will successfully develop and market any of the products that
are or may become the subject of any of our collaboration or licensing arrangements.  In some cases these arrangements provide for funding solely by our collaborators or licensees, and in other cases, such as our arrangement with Servier, all of the funding for certain projects and a
significant portion of the funding for other projects is to be provided by our collaborator or licensee.  In addition, third party arrangements such as ours also increase uncertainties in the related decision-making processes and resulting progress under the arrangements, as we and our
collaborators or licensees may reach different conclusions, or support different paths forward, based on the same information, particularly when large amounts of technical data are involved.  Furthermore, our contracts with NIAID contain numerous standard terms and conditions
provided for in the applicable federal acquisition regulations and customary in many government contracts.  Uncertainty exists as to whether we will be able to comply with these terms and conditions in a timely manner, if at all.  In addition, we are uncertain as to the extent of NIAID’s
demands and the flexibility that will be granted to us in meeting those demands.
 

Even when we have a collaborative relationship, other circumstances may prevent it from resulting in successful development of marketable products.
 

·  In September of 2006, we entered into an agreement with Taligen Therapeutics, Inc. (“Taligen”) which formalized an earlier letter agreement, which was signed in May of 2006, for the development and cGMP manufacture of a novel antibody fragment for the
potential treatment of inflammatory diseases.  In May of 2007, we and Taligen entered into a letter agreement which provided that we would not produce a cGMP batch at clinical scale pursuant to the terms of the agreement entered into in September of 2006.  In
addition, the letter agreement provided that we would conduct and complete the technical transfer of the process to Avecia Biologics Limited or its designated affiliate (“Avecia”).  The letter agreement also provided that, subject to payment by Taligen of
approximately $1.7 million, we would grant to Avecia a non-exclusive, worldwide, paid-up, non-transferable, non-sublicensable, perpetual license under our owned project innovations.  We received $0.6 million as the first installment under the payment terms of the
letter agreement but not the two additional payments totaling approximately $1.1 million to which we were entitled upon fulfillment of certain obligations.  In May of 2009, the matter was resolved by agreement of the parties in a manner that had no further impact on
our financial position.

 
Although we continue to evaluate additional strategic alliances and potential partnerships, we do not know whether or when any such alliances or partnerships will be entered into.
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Products and technologies of other companies may render some or all of our products and product candidates noncompetitive or obsolete.
 

Developments by others may render our products, product candidates, or technologies obsolete or uncompetitive.  Technologies developed and utilized by the biotechnology and pharmaceutical industries are continuously and substantially changing.  Competition in the areas
of genetically engineered DNA-based and antibody-based technologies is intense and expected to increase in the future as a number of established biotechnology firms and large chemical and pharmaceutical companies advance in these fields.  Many of these competitors may be able
to develop products and processes competitive with or superior to our own for many reasons, including that they may have:
 

·  significantly greater financial resources,
 

·  larger research and development and marketing staffs,
 

·  larger production facilities,
 

·  entered into arrangements with, or acquired, biotechnology companies to enhance their capabilities, or
 

·  extensive experience in preclinical testing and human clinical trials.
 

These factors may enable others to develop products and processes competitive with or superior to our own or those of our collaborators.  In addition, a significant amount of research in biotechnology is being carried out in universities and other non-profit research
organizations.  These entities are becoming increasingly interested in the commercial value of their work and may become more aggressive in seeking patent protection and licensing arrangements.  Furthermore, many companies and universities tend not to announce or disclose
important discoveries or development programs until their patent position is secure or, for other reasons, later; as a result, we may not be able to track development of competitive products, particularly at the early stages.  Positive or negative developments in connection with a
potentially competing product may have an adverse impact on our ability to raise additional funding on acceptable terms.  For example, if another product is perceived to have a competitive advantage, or another product’s failure is perceived to increase the likelihood that our product
will fail, then investors may choose not to invest in us on terms we would accept or at all.
 

The examples below pertain to competitive events in the market which we review quarterly and are not intended to be representative of all existing competitive events.
 

XOMA 052
 

We, in collaboration with Servier, are developing XOMA 052, a potent anti-inflammatory monoclonal antibody targeting IL-1 beta.  Other companies are developing other products based on the same or similar therapeutic targets as XOMA 052 and these products may prove
more effective than XOMA 052.  We are aware that:
 

·  In June of 2009, Novartis announced it had received U.S. marketing approval for Ilaris® (canakinumab), a fully-human monoclonal antibody targeting IL-1 beta, to treat children and adults with Cryopyrin-Associated Periodic Syndromes (“CAPS”).  In October of
2009, Novartis announced that Ilaris® had been approved in the European Union for CAPS.  In September of 2011, Novartis announced that Ilaris® had been approved in Japan for CAPS.  Ilaris® is also being studied in other diseases such as systemic juvenile
idiopathic arthritis (known as SJIA), gouty arthritis and secondary prevention of cardiovascular events.  In January of 2011, Novartis announced that it had filed for EMA approval of Ilaris® for the treatment and prevention of gout.  In June of 2011, Novartis
announced that an advisory committee of the FDA voted in favor of the overall efficacy but not the overall safety of canakinumab to treat gouty arthritis attacks in patients who cannot obtain adequate relief with non-steroidal anti-inflammatory drugs or
colchicine.  In August of 2011, Novartis announced that the FDA had issued a Complete Response letter requesting additional information, including clinical data to evaluate the benefit risk profile of canakinumab in refractory gouty arthritis patients.  In September
of 2011, Novartis announced positive results of a pivotal Phase 3 trial of canakinumab in patients with SJIA and that it plans to seek regulatory approval for this indication in 2012.
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·  Eli Lilly and Company (“Lilly”) is developing LY2189102, an investigational IL-1 beta antibody, for subcutaneous injection for the treatment of Type 2 diabetes.  In June of 2011, Lily disclosed at a scientific conference that, in a double-blind, placebo controlled
Phase 2 study of 106 patients with Type 2 diabetes, a significant (p<0.05), early reduction in C reactive protein occurred, HbA1c was moderately reduced and anti-inflammatory effects were shown.

 
·  In 2008, Biovitrum AB (now called Swedish Orphan Biovitrum, “Biovitrum”) obtained a worldwide exclusive license to Amgen Inc.’s (“Amgen”) Kineret® (anakinra) for its current approved indication.  Kineret® is an IL-1 receptor antagonist (IL-1ra) currently

marketed to treat rheumatoid arthritis and has been evaluated over the years in multiple IL-1 mediated diseases, including indications we are considering for XOMA 052.  In addition to other on-going studies, a proof-of-concept clinical trial in the United Kingdom
investigating Kineret® in patients with a certain type of myocardial infarction, or heart attack, has been completed.  In August of 2010, Biovitrum announced that the FDA had granted orphan drug designation to Kineret® for the treatment of CAPS.

 
·  In February of 2008, Regeneron Pharmaceuticals, Inc. (“Regeneron”) announced it had received marketing approval from the FDA for ARCALYST® (rilonacept) Injection for Subcutaneous Use, an interleukin-1 blocker or IL-1 Trap, for the treatment of CAPS,

including Familial Cold Auto-inflammatory Syndrome and Muckle-Wells Syndrome in adults and children 12 and older.  In September of 2009, Regeneron announced that rilonacept was approved in the European Union for CAPS.  In June of 2010 and February of
2011, Regeneron announced positive results of two Phase 3 clinical trials of rilonacept in gout.  In March of 2011, Regeneron disclosed that it intends to file a supplemental BLA for ARCALYST® for the prevention and treatment of gout.

 
·  Amgen has been developing AMG 108, a fully-human monoclonal antibody that targets inhibition of the action of IL-1.  In April of 2008, Amgen discussed results from a Phase 2 study in rheumatoid arthritis.  AMG 108 showed statistically significant improvement

in the signs and symptoms of rheumatoid arthritis and was well tolerated.  In January of 2011, MedImmune, the worldwide biologics unit for AstraZeneca PLC, announced that Amgen granted it rights to develop AMG 108 worldwide except in Japan.
 

·  In June of 2009, Cytos Biotechnology AG announced the initiation of an ascending dose Phase 1/2a study of CYT013-IL1bQb, a therapeutic vaccine targeting IL-1 beta, in Type 2 diabetes.  In 2010, this study was extended to include two additional groups of
patients.

 
XOMA 3AB

 
We are also developing XOMA 3AB, a combination, or cocktail, of antibodies designed to neutralize the most potent of botulinum toxins.  Other companies are developing other products targeting botulism poisoning and these products may prove more effective than XOMA

3AB.  We are aware that:
 

·  In May of 2006, the U.S. Department of Health & Human Services (“DHHS”) awarded Cangene Corporation (“Cangene”) a five-year, $362.0 million contract under Project Bioshield.  The contract requires Cangene to manufacture and supply 200,000 doses of an
equine heptavalent botulism anti-toxin to treat individuals who have been exposed to the toxins that cause botulism.  In May of 2008, Cangene announced significant product delivery under this contract.  In March of 2010, this contract was extended for an
additional two years, until May of 2013.  In June of 2011, Cangene announced that DHHS will exercise options under the supply contract which are expected to increase the total contract to $423.0 million and to extend the delivery schedule to 2018.
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·  Emergent BioSolutions, Inc. (“Emergent”) is currently in development of a botulism immunoglobulin candidate that may compete with our anti-botulinum neurotoxin monoclonal antibodies.
 

·  We are aware of additional companies that are pursuing biodefense-related antibody products.  PharmAthene, Inc. and Human Genome Sciences, Inc. are developing anti-anthrax antibodies.  Cangene and Emergent are developing anti-anthrax immune globulin
products.  These products may compete with our efforts in the areas of other monoclonal antibody-based biodefense products and the manufacture of antibodies to supply strategic national stockpiles.

 
Manufacturing risks and inefficiencies may adversely affect our ability to manufacture products for ourselves or others.

 
To the extent we continue to provide manufacturing services for our own benefit or to third parties, we are subject to manufacturing risks.  Additionally, unanticipated fluctuations in customer requirements have led and may continue to lead to manufacturing inefficiencies,

which if significant could lead to an impairment on our long-lived assets or restructuring activities.  We must utilize our manufacturing operations in compliance with regulatory requirements, in sufficient quantities and on a timely basis, while maintaining acceptable product quality
and manufacturing costs.  Additional resources and changes in our manufacturing processes may be required for each new product, product modification or customer or to meet changing regulatory or third party requirements, and this work may not be successfully or efficiently
completed.  In addition, to the extent we continue to provide manufacturing services, our fixed costs, such as facility costs, would be expected to increase, as would necessary capital investment in equipment and facilities.
 

Manufacturing and quality problems may arise in the future to the extent we continue to perform these services for our own benefit or for third parties.  Consequently, our development goals or milestones may not be achieved in a timely manner or at a commercially
reasonable cost, or at all.  In addition, to the extent we continue to make investments to improve our manufacturing operations, our efforts may not yield the improvements that we expect.
 

Because many of the companies we do business with are also in the biotechnology sector, the volatility of that sector can affect us indirectly as well as directly.
 

As a biotechnology company that collaborates with other biotechnology companies, the same factors that affect us directly can also adversely impact us indirectly by affecting the ability of our collaborators, partners and others we do business with to meet their obligations to
us and reduce our ability to realize the value of the consideration provided to us by these other companies.
 

For example, in connection with our licensing transactions relating to our bacterial cell expression technology, we have in the past and may in the future agree to accept equity securities of the licensee in payment of license fees.  The future value of these or any other shares we
receive is subject both to market risks affecting our ability to realize the value of these shares and more generally to the business and other risks to which the issuer of these shares may be subject.
 

As we do more business internationally, we will be subject to additional political, economic and regulatory uncertainties.
 

We may not be able to successfully operate in any foreign market.  We believe that, because the pharmaceutical industry is global in nature, international activities will be a significant part of our future business activities and that, when and if we are able to generate income, a
substantial portion of that income will be derived from product sales and other activities outside the United States.  Foreign regulatory agencies often establish standards different from those in the United States, and an inability to obtain foreign regulatory approvals on a timely basis
could put us at a competitive disadvantage or make it uneconomical to proceed with a product or product candidate’s development.  International operations and sales may be limited or disrupted by:
 

·  imposition of government controls,
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·  export license requirements,
 

·  political or economic instability,
 

·  trade restrictions,
 

·  changes in tariffs,
 

·  restrictions on repatriating profits,
 

·  exchange rate fluctuations,
 

·  withholding and other taxation, and
 

·  difficulties in staffing and managing international operations.
 

We are subject to foreign currency exchange rate risks.
 

We are subject to foreign currency exchange rate risks because substantially all of our revenues and operating expenses are paid in U.S. dollars, but we pay interest and principal obligations with respect to our loan from Servier in Euros.  To the extent that the U.S. dollar
declines in value against the Euro, the effective cost of servicing our Euro-denominated debt will be higher.  Changes in the exchange rate result in foreign currency gains or losses.  Although we have managed some of our exposure to changes in foreign currency exchange rates by
entering into foreign exchange option contracts, there can be no assurance that foreign currency fluctuations will not have a material adverse effect on our business, financial condition, liquidity or results of operations.  In addition, our foreign exchange option contracts are re-valued at
each financial reporting period, which may also result in gains or losses from time to time.
 

If we and our partners are unable to protect our intellectual property, in particular our patent protection for our principal products, product candidates and processes, and prevent its use by third parties, our ability to compete in the market will be harmed, and we may not
realize our profit potential.

 
We rely on patent protection, as well as a combination of copyright, trade secret, and trademark laws to protect our proprietary technology and prevent others from duplicating our products or product candidates.  However, these means may afford only limited protection and

may not:
 

·  prevent our competitors from duplicating our products,
 

·  prevent our competitors from gaining access to our proprietary information and technology, or
 

·  permit us to gain or maintain a competitive advantage.
 

Because of the length of time and the expense associated with bringing new products to the marketplace, we and our collaboration and development partners hold and are in the process of applying for a number of patents in the United States and abroad to protect our product
candidates and important processes and also have obtained or have the right to obtain exclusive licenses to certain patents and applications filed by others.  However, the mere issuance of a patent is not conclusive as to its validity or its enforceability.  The United States Federal Courts
or equivalent national courts or patent offices elsewhere may invalidate our patents or find them unenforceable.  In addition, the laws of foreign countries may not protect our intellectual property rights effectively or to the same extent as the laws of the United States.  If our intellectual
property rights are not adequately protected, we may not be able to commercialize our technologies, products, or services, and our competitors could commercialize our technologies, which could result in a decrease in our sales and market share that would harm our business and
operating results.  Specifically, the patent position of biotechnology companies generally is highly uncertain and involves complex legal and factual questions.  The legal standards governing the validity of biotechnology patents are in
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transition, and current defenses as to issued biotechnology patents may not be adequate in the future.  Accordingly, there is uncertainty as to:
 

·  whether any pending or future patent applications held by us will result in an issued patent, or that if patents are issued to us, that such patents will provide meaningful protection against competitors or competitive technologies,
 

·  whether competitors will be able to design around our patents or develop and obtain patent protection for technologies, designs or methods that are more effective than those covered by our patents and patent applications, or
 

·  the extent to which our product candidates could infringe on the intellectual property rights of others, which may lead to costly litigation, result in the payment of substantial damages or royalties, and/or prevent us from using technology that is essential to our
business.

 
We have established an extensive portfolio of patents and applications, both United States and foreign, related to our BPI-related product candidates, including novel compositions, their manufacture, formulation, assay and use.  We have also established a portfolio of patents,

both United States and foreign, related to our bacterial cell expression technology, including claims to novel promoter sequences, secretion signal sequences, compositions and methods for expression and secretion of recombinant proteins from bacteria, including immunoglobulin gene
products.  Most of the more important European patents in our bacterial cell expression patent portfolio expired in July of 2008.
 

If certain patents issued to others are upheld or if certain patent applications filed by others issue and are upheld, we may require licenses from others in order to develop and commercialize certain potential products incorporating our technology or we may become involved
in litigation to determine the proprietary rights of others.  These licenses, if required, may not be available on acceptable terms, and any such litigation may be costly and may have other adverse effects on our business, such as inhibiting our ability to compete in the marketplace and
absorbing significant management time.
 

Due to the uncertainties regarding biotechnology patents, we also have relied and will continue to rely upon trade secrets, know-how and continuing technological advancement to develop and maintain our competitive position.  All of our employees have signed
confidentiality agreements under which they have agreed not to use or disclose any of our proprietary information.  Research and development contracts and relationships between us and our scientific consultants and potential customers provide access to aspects of our know-how that
are protected generally under confidentiality agreements.  These confidentiality agreements may be breached or may not be enforced by a court.  To the extent proprietary information is divulged to competitors or to the public generally, such disclosure may adversely affect our ability
to develop or commercialize our products by giving others a competitive advantage or by undermining our patent position.
 

Litigation regarding intellectual property can be costly and expose us to risks of counterclaims against us.
 

We may be required to engage in litigation or other proceedings to protect our intellectual property.  The cost to us of this litigation, even if resolved in our favor, could be substantial.  Such litigation could also divert management’s attention and resources.  In addition, if this
litigation is resolved against us, our patents may be declared invalid, and we could be held liable for significant damages.  In addition, we may be subject to a claim that we are infringing another party’s patent.  If such claim is resolved against us, we or our collaborators may be
enjoined from developing, manufacturing, selling or importing products, processes or services unless we obtain a license from the other party.  Such license may not be available on reasonable terms, thus preventing us from using these products, processes or services and adversely
affecting our revenue.
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Even if we or our third party collaborators or licensees bring products to market, we may be unable to effectively price our products or obtain adequate reimbursement for sales of our products, which would prevent our products from becoming profitable.
 

If we or our third party collaborators or licensees succeed in bringing our product candidates to the market, they may not be considered cost-effective, and reimbursement to the patient may not be available or may not be sufficient to allow us to sell our products on a
competitive basis.  In both the United States and elsewhere, sales of medical products and treatments are dependent, in part, on the availability of reimbursement to the patient from third-party payors, such as government and private insurance plans.  Third-party payors are increasingly
challenging the prices charged for pharmaceutical products and services.  Our business is affected by the efforts of government and third-party payors to contain or reduce the cost of healthcare through various means.  In the United States, there have been and will continue to be a
number of federal and state proposals to implement government controls on pricing.  In addition, the emphasis on managed care in the United States has increased and will continue to increase the pressure on the pricing of pharmaceutical products.  We cannot predict whether any
legislative or regulatory proposals will be adopted or the effect these proposals or managed care efforts may have on our business.
 

Healthcare reform measures and other statutory or regulatory changes could adversely affect our business.
 

In both the United States and certain foreign jurisdictions, there have been a number of legislative and regulatory proposals to change the healthcare system in ways that could impact our business.  In March of 2010, the U.S. Congress enacted and President Obama signed
into law the Patient Protection and Affordable Care Act, which includes a number of healthcare reform provisions.  Assuming the new law survives recent calls for its repeal, the reforms imposed by the new law would significantly impact the pharmaceutical industry, most likely in
the area of pharmaceutical product pricing; however, the full effects of new law cannot be known until these provisions are implemented and the relevant federal and state agencies issue applicable regulations or guidance.
 

The pharmaceutical and biotechnology industries are subject to extensive regulation, and from time to time legislative bodies and governmental agencies consider changes to such regulations that could have significant impact on industry participants.  For example, in light of
certain highly-publicized safety issues regarding certain drugs that had received marketing approval, the U.S. Congress has considered various proposals regarding drug safety, including some which would require additional safety studies and monitoring and could make drug
development more costly.  We are unable to predict what additional legislation or regulation, if any, relating to safety or other aspects of drug development may be enacted in the future or what effect such legislation or regulation would have on our business.
 

The business and financial condition of pharmaceutical and biotechnology companies are also affected by the efforts of governments, third-party payors and others to contain or reduce the costs of healthcare to consumers.  In the United States and various foreign jurisdictions
there have been, and we expect that there will continue to be, a number of legislative and regulatory proposals aimed at changing the healthcare system, such as proposals relating to the reimportation of drugs into the U.S. from other countries (where they are then sold at a lower price)
and government control of prescription drug pricing.  The pendency or approval of such proposals could result in a decrease in our share price or limit our ability to raise capital or to obtain strategic collaborations or licenses.
 

We are exposed to an increased risk of product liability claims, and a series of related cases is currently pending against us.
 

The testing, marketing and sales of medical products entails an inherent risk of allegations of product liability.  In the event of one or more large, unforeseen awards of damages against us, our product liability insurance may not provide adequate coverage.  A significant
product liability claim for which we were not covered by insurance would have to be paid from cash or other assets.  To the extent we have sufficient insurance coverage, such a claim would result in higher subsequent insurance rates.  In addition, product liability claims can have
various other ramifications including loss of future sales opportunities, increased costs associated with replacing products, and a negative impact on our goodwill and reputation, which could also adversely affect our business and operating results.
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On April 9, 2009, a complaint was filed in the Superior Court of Alameda County, California, in a lawsuit captioned Hedrick et al. v. Genentech, Inc. et al, Case No. 09-446158.  The complaint asserts claims against Genentech, us and others for alleged strict liability for
failure to warn, strict product liability, negligence, breach of warranty, fraudulent concealment, wrongful death and other claims based on injuries alleged to have occurred as a result of three individuals’ treatment with RAPTIVA®.  The complaint seeks unspecified compensatory and
punitive damages.  Since then, additional complaints have been filed in the same court, bringing the total number of pending cases to seventy five.  The cases have been consolidated as a coordinated proceeding.  All of the complaints allege the same claims and seek the same types of
damages based on injuries alleged to have occurred as a result of the plaintiffs’ treatment with RAPTIVA®.  On July 15, 2011, the Court dismissed with prejudice one of the cases in this coordinated proceeding, White v. Genentech, Inc., et al, Case No. RG-09-484026.  On September
8, 2011, the Court granted defendants’ Motions for Summary Judgment in two cases, Guerrero (Case No. RG-10-518396) and Harwell (Case No. RG-09-464039), and dismissed both cases.  On September 19, 2011, the Court sustained defendants’ Demurrer to another case (Young,
Case No. RG-11-569879) and dismissed the complaint.  Even though Genentech has agreed to indemnify us in connection with these matters, there can be no assurance that these or other products liability lawsuits will not result in liability to us or that our insurance or contractual
arrangements will provide us with adequate protection against such liabilities.
 

On August 4, 2010, a petition was filed in the District Court of Dallas County, Texas in a case captioned McCall v. Genentech, Inc., et al., No. 10-09544.  The defendants filed a Notice of Removal to the United States District Court for the Northern District of Texas on
September 3, 2010.  The removed case is captioned McCall v. Genentech, Inc., et al., No. 3:10-cv-01747-B.  The parties have fully briefed the plaintiff’s Motion to Remand and are awaiting a final ruling from the Court.  The petition asserts personal injury claims against Genentech,
us and others arising out of the plaintiff’s treatment with RAPTIVA®.  The petition alleges claims based on negligence, strict liability, misrepresentation and suppression, conspiracy, and actual and constructive fraud.  The petition seeks compensatory damages and punitive damages in
an unspecified amount.  On June 6, 2011, the Court dismissed plaintiff’s claims of negligent misrepresentation, fraud, and conspiracy.  Even though Genentech has agreed to indemnify us in connection with this matter, there can be no assurance that this or other products liability
lawsuits will not result in liability to us or that our insurance or contractual arrangements will provide us with adequate protection against such liabilities.
 

On January 7, 2011, a complaint was filed in the United States District Court for the Northern District of Texas in a case captioned Massa v. Genentech, Inc., et al., No. 4:11CV70.  On January 11, 2011, a complaint was filed in the United States District Court for the District
of Massachusetts in a case captioned Sylvia, et al. v. Genentech, Inc., et al., No. 1:11-cv-10054-MLW.  These two complaints allege the same claims against Genentech, us and others and seek the same types of damages as the complaints filed in the Superior Court of Alameda
County, California referenced above.  Even though Genentech has agreed to indemnify us in connection with these matters, there can be no assurance that these or other products liability lawsuits will not result in liability to us or that our insurance or contractual arrangements will
provide us with adequate protection against such liabilities.
 

On April 8, 2011, four complaints were filed in the United States District Court for the Eastern District of Michigan.  The cases are captioned:  Muniz v. Genentech, et al., 5:11-cv-11489-JCO-RSW; Tifenthal v. Genentech, et al., 2:11-cv-11488-DPH-LJM; Blair v.
Genentech, et al., 2:11-cv-11463-SFC-MJH; and Marsh v. Genentech, et al., 2:11-cv-11462-RHC-MKM.  The complaints allege the same claims against Genentech, us and others and seek the same types of damages as the complaints filed in the Superior Court of Alameda County,
California referenced above.  All four cases have been transferred to the United States District Court for the Western District of Michigan.  Genentech and we have filed Motions to Dismiss all four actions and are awaiting a decision from the Court.  Even though Genentech has
agreed to indemnify us in connection with these matters, there can be no assurance that these or other products liability lawsuits will not result in liability to us or that our insurance or contractual arrangements will provide us with adequate protection against such liabilities.
 

The loss of key personnel, including our Interim Chief Executive Officer, could delay or prevent achieving our objectives.
 

Our research, product development and business efforts could be adversely affected by the loss of one or more key members of our scientific or management staff, particularly our executive officers: John Varian, our
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Interim Chief Executive Officer; Patrick J. Scannon, M.D., Ph.D., our Executive Vice President and Chief Scientific Officer; Fred Kurland, our Vice President, Finance and Chief Financial Officer; Christopher J. Margolin, our Vice President, General Counsel and Secretary; and Paul
Rubin, M.D., our Vice President, Clinical Development and Chief Medical Officer.  We currently have no key person insurance on any of our employees.
 

Effective August 31, 2011, our previous Chairman of the Board, Chief Executive Officer and President, Steven B. Engle, resigned from those positions and John Varian, who is also a member of our Board, was appointed Interim Chief Executive Officer.  Our Board has
initiated a search for a permanent Chief Executive Officer, but there can be no assurance that a suitable candidate will be found or hired.
 

Our ability to use our net operating loss carry-forwards and other tax attributes will be substantially limited by Section 382 of the Internal Revenue Code.
 

Section 382 of the Internal Revenue Code of 1986, as amended, generally limits the ability of a corporation that undergoes an “ownership change” to utilize its net operating loss carry-forwards (“NOLs”) and certain other tax attributes against any taxable income in taxable
periods after the ownership change.  The amount of taxable income in each taxable year after the ownership change that may be offset by pre-change NOLs and certain other pre-change tax attributes is generally equal to the product of (a) the fair market value of the corporation’s
outstanding shares (or,  in the case of a foreign corporation, the fair market value of items treated as connected with the conduct of a trade or business in the United States) immediately prior to the ownership change and (b) the long-term tax exempt rate (i.e., a rate of interest
established by the IRS that fluctuates from month to month).  In general, an “ownership change” occurs whenever the percentage of the shares of a corporation owned, directly or indirectly, by “5-percent shareholders” (within the meaning of Section 382 of the Internal Revenue Code)
increases by more than 50 percentage points over the lowest percentage of the shares of such corporation owned, directly or indirectly, by such “5-percent shareholders” at any time over the preceding three years.
 

Based on our initial analysis under Section 382 (which subjects the amount of pre-change NOLs and certain other pre-change tax attributes that can be utilized to an annual limitation), we experienced an ownership change in 2009, which would substantially limit the future
use of our pre-change NOLs and certain other pre-change tax attributes per year. We have and will continue to evaluate alternative analyses permitted under Section 382 and IRS notices in order to determine whether or not any ownership changes have occurred and may occur (and if
so, when they occurred) that would result in limitations on our NOLs or certain other tax attributes. 
 

Because we are a relatively small biopharmaceutical company with limited resources, we may not be able to attract and retain qualified personnel.
 

Our success in developing marketable products and achieving a competitive position will depend, in part, on our ability to attract and retain qualified scientific and management personnel, particularly in areas requiring specific technical, scientific or medical expertise.  We
had approximately 245 employees as of September 29, 2011.  We may require additional experienced executive, accounting, research and development, legal, administrative and other personnel from time to time in the future.  There is intense competition for the services of these
personnel, especially in California.  Moreover, we expect that the high cost of living in the San Francisco Bay Area, where our headquarters and manufacturing facilities are located, may impair our ability to attract and retain employees in the future.  If we do not succeed in attracting
new personnel and retaining and motivating existing personnel, our operations may suffer and we may be unable to implement our current initiatives or grow effectively.
 

Calamities, power shortages or power interruptions at our Berkeley headquarters and manufacturing facility could disrupt our business and adversely affect our operations, and could disrupt the businesses of our customers.
 

Our principal operations are located in Northern California, including our corporate headquarters and manufacturing facility in Berkeley, California.  In addition, many of our collaborators and licensees are located in California.  All of these locations are in areas of seismic
activity near active earthquake faults.  Any earthquake, terrorist attack, fire, power shortage or other calamity affecting our facilities or our customers’ facilities may disrupt our business and could have material adverse effect on our business and results of operations.
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Our shareholder rights agreement,  Bermuda bye-laws and proposed Delaware organizational documents contain provisions that may prevent transactions that could be beneficial to our shareholders and may insulate our management from removal.
 

In February of 2003, we adopted a new shareholder rights agreement (to replace the shareholder rights agreement that had expired), which could make it considerably more difficult or costly for a person or group to acquire control of us in a transaction that our Board of
Directors opposes.  We intend to keep this agreement in place following the Domestication.
 

Our Bermuda bye-laws currently, and our proposed Delaware organizational documents will:
 

·  require certain procedures to be followed and time periods to be met for any shareholder to propose matters to be considered at annual meetings of shareholders, including nominating directors for election at those meetings; and
 

·  authorize our Board of Directors to issue up to 1,000,000 preference shares without shareholder approval and to set the rights, preferences and other designations, including voting rights, of those shares as the Board of Directors may determine.
 
In addition, our Bermuda bye-laws currently contain provisions, similar to those contained in the DGCL, that may make business combinations with interested shareholders more difficult, and upon effectiveness of the Domestication these provisions of the DGCL will apply to us.
 

These provisions of our shareholders rights agreement, our Bermuda bye-laws, our proposed Delaware organizational documents and, once applicable, the DGCL, alone or in combination with each other, may discourage transactions involving actual or potential changes of
control, including transactions that otherwise could involve payment of a premium over prevailing market prices to holders of common shares or common stock, could limit the ability of shareholders to approve transactions that they may deem to be in their best interests, and could
make it considerably more difficult for a potential acquirer to replace management.
 

MARKET VALUE OF COMMON SHARES
 

Our common shares trade on The NASDAQ Global Market under the symbol “XOMA”.  All references to numbers of common shares and per-share information in this prospectus have been adjusted retroactively to reflect our reverse split of our common shares effective
August 18, 2010.  The following table sets forth the quarterly range of high and low reported sale prices of our common shares on The NASDAQ Global Market for the periods indicated:
 
  Price Range  
  High   Low  
Year Ended December 31, 2009       
First Quarter  $ 14.10  $ 5.55 
Second Quarter   20.10   6.00 
Third Quarter   16.20   10.65 
Fourth Quarter   12.60   9.45 
Year Ended December 31, 2010         
First Quarter  $ 11.70  $ 6.00 
Second Quarter   12.60   6.15 
Third Quarter   6.45   2.45 
Fourth Quarter   7.48   2.24 
Year Ended December 31, 2011         
First Quarter  $ 7.71  $ 2.77 
Second Quarter   3.49   2.17 
Third Quarter (through September 29, 2011)   2.45   1.38 

 
On September 29, 2011, there were 2,384 shareholders of record of our common shares, one of which was Cede & Co., a nominee for Depository Trust Company (“DTC”).  All of the common shares held by brokerage
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firms, banks and other financial institutions as nominees for beneficial owners are deposited into participant accounts at DTC and are therefore considered to be held of record by Cede & Co. as one shareholder.
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THE DOMESTICATION
 
General
 

XOMA Bermuda will effect the Domestication by filing a notice of discontinuance with the Bermuda Registrar of Companies and filing a certificate of corporate domestication and a certificate of incorporation of XOMA Delaware with the Secretary of State of the State of
Delaware.  Although the Domestication does not require the approval of any of the shareholders of XOMA Bermuda, the board of directors of XOMA Bermuda must provide final authorization in order for the Domestication to be effected.  Under Bermuda and Delaware law, the
domestication of XOMA Bermuda in Delaware is deemed effective upon the filing of the certificate of corporate domestication and the certificate of incorporation with the Secretary of State of the State of Delaware.  In addition, XOMA Delaware must file with the Bermuda Registrar
of Companies certified copies of the certificates filed with the Secretary of State of the State of Delaware within 30 days of the date of their issuance by the Secretary of State of the State of Delaware.  Upon making this filing in Bermuda, the Bermuda Registrar of Companies will issue
a certificate of discontinuance and, at that time, we shall cease to be registered as a company in Bermuda.  We intend to file the certified copies of the certificates filed in Delaware with the Bermuda Registrar of Companies on the same day such certified copies are issued by the
Secretary of State of the State of Delaware.
 

In connection with the Domestication, XOMA Delaware will adopt new by-laws, which, together with the new certificate of incorporation filed in Delaware, will be the organizational documents of XOMA Delaware after the Domestication.
 
Background and Reasons for the Domestication
 

We are a leader in the discovery and development of therapeutic antibodies.  We discover, develop and manufacture novel antibody therapeutics for our own proprietary pipeline as well as through license and collaborative agreements with pharmaceutical and biotechnology
companies, and under our contracts with the U.S. government.  We were originally incorporated in Delaware in 1981 and became a Bermuda company effective December 31, 1998, when we completed a shareholder-approved corporate reorganization, changing our legal domicile
from Delaware to Bermuda and our name to XOMA Ltd.
 

Our board of directors believes that the Domestication will, among other things:
 

·  Provide legal, administrative and other similar efficiencies, as well as provide a basis for further efficiencies in the event we undertake to simplify our overall corporate structure;
 

·  Reduce our exposure to the potential consequences of certain types of punitive or potentially adverse tax legislation that have been proposed from time to time;
 

·  Relocate our jurisdiction of organization to one that has a body of law more familiar to our officers, our employees, our board of directors and many of our shareholders; and
 

·  Reduce our exposure to other potentially adverse or prejudicial actions based on our being a non-US company, such as “blacklisting” of our common shares by certain pension funds or legislation restricting certain types of transactions.
 

Because all of our officers are currently based in the United States and substantially all of our operations are currently conducted from the United States, we do not derive any significant U.S. tax benefits from our status as a non-U.S. company.
 

For many years, Delaware has been a leader in adopting, implementing and interpreting comprehensive and flexible corporate laws that are responsive to the legal and business needs of corporations.
 

In December of 2010, our management proposed to our board of directors to initiate an analysis of a change in our jurisdiction of incorporation from Bermuda to a US or other non-US jurisdiction, and our board approved
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such an analysis.  In May of 2011, our management presented an initial proposal to the audit committee of our board of directors to change our jurisdiction of incorporation to the State of Delaware, and the committee preliminarily concurred with such proposal and directed
management to analyze the effects of certain variations on the proposed structure.  In June of 2001, our management presented to the audit committee of our board of directors the results of this further analysis and received the committee’s approval to present its proposal to change our
jurisdiction of incorporation to the State of Delaware to our full board of directors.  In July of 2011, our management presented its proposal to our board of directors and obtained authorization to continue to pursue a change in our jurisdiction of incorporation from Bermuda to
Delaware.  We expect to seek final approval and authorization for the Domestication from our board of directors in October of 2011.
 
Effects of the Domestication
 

The Companies Act 1981 of Bermuda, as amended (the “Companies Act”) permits a Bermuda exempted company to discontinue from Bermuda and continue in an appointed jurisdiction (which includes Delaware) as if it had been incorporated under the laws of that other
jurisdiction.  The Companies Act and our current bye-laws authorize our board of directors to discontinue XOMA Bermuda to a jurisdiction outside of Bermuda (in this case, Delaware) without a shareholder vote.  Consequently, we are not asking for your vote or soliciting proxies
with respect to the Domestication.  The Companies Act does not provide shareholders with statutory rights of appraisal in relation to a discontinuance under the Companies Act.
 

Section 388 of the DGCL provides that an entity organized in a country outside the United States may become domesticated as a corporation in Delaware by filing in Delaware a certificate of incorporation and a certificate of corporate domestication stating, among other
things, that the domestication and the certificate of incorporation have been approved as provided in the organizational documents of the non-U.S. entity.  Section 388 does not provide any separate approval requirements for a domestication.  The DGCL also does not provide
stockholders with statutory rights of appraisal in connection with a domestication under Section 388.
 

Under Section 132I of the Companies Act, our discontinuance from Bermuda and continuance in Delaware will not be deemed to operate to create a new legal entity or prejudice or affect our continuity as an existing corporation.  Similarly, Section 388 of the DGCL provides
that, upon domesticating in Delaware:
 

·  XOMA Delaware shall be deemed to be the same entity as XOMA Bermuda, and the domestication shall constitute a continuation of the existence of XOMA Bermuda in the form of XOMA Delaware;
 

·  all rights, privileges and powers, as well as all property, of XOMA Bermuda shall remain vested in XOMA Delaware;
 

·  all debts, liabilities and duties of XOMA Bermuda shall remain attached to XOMA Delaware and shall be enforceable against XOMA Delaware to the same extent as if originally incurred by it; and
 

·  the domestication shall not be deemed a dissolution of XOMA Bermuda.
 
No Change in Business, Locations, Fiscal Year or Employee Plans
 

The Domestication will effect a change in our jurisdiction of incorporation, and other changes of a legal nature, including changes in our organizational documents, which are described in this prospectus.  The business, assets and liabilities of XOMA and its subsidiaries on a
consolidated basis, as well as our principal locations and fiscal year, will be the same upon effectiveness of the Domestication as they are prior to the Domestication.
 

Upon effectiveness of the Domestication, all of our obligations will continue as outstanding and enforceable obligations of XOMA Delaware.
 

All XOMA Bermuda employee benefit plans and agreements will be continued by XOMA Delaware.  We expect to amend any and all of our share-based benefit plans in accordance with their terms as may be necessary to provide that XOMA Delaware common stock will
be issued upon the exercise of any options or the payment of any
 

 
-28-



 

other share-based awards granted under the plans, and otherwise to reflect appropriately the substitution of XOMA Delaware common stock for XOMA Bermuda common shares in connection with the plans, following the Domestication.
 
No Change in Management or Our Board of Directors
 

Our executive officers will be the executive officers of XOMA Delaware upon effectiveness of the Domestication.  Our current executive officers include John Varian (Interim Chief Executive Officer), Patrick J. Scannon, M.D., Ph.D. (Executive Vice President and Chief
Scientific Officer), Fred Kurland (Vice President, Finance and Chief Financial Officer), Christopher J. Margolin (Vice President, General Counsel and Secretary) and Paul Rubin, M.D. (Vice President, Clinical Development and Chief Medical Officer).
 

Our board of directors will continue as the board of directors of XOMA Delaware following the Domestication.  Our current board of directors is comprised of W. Denman Van Ness, John Varian, Patrick J. Scannon, M.D., Ph.D., William K. Bowes, Jr., Peter Barton Hutt,
Timothy P. Walbert and Jack L. Wyszomierski.
 

In addition, neither the members nor the chairpersons of our Audit Committee, Compensation Committee or Nominating and Governance Committee will change upon effectiveness of the Domestication, nor will our Lead Independent Director’s status change.
 
Domestication Share Conversion
 

In the Domestication, each of our currently issued and outstanding common shares will automatically convert by operation of law, on a one-for-one basis, into shares of XOMA Delaware common stock.  Consequently, upon effectiveness of the Domestication, each holder of
an XOMA Bermuda common share will instead hold a share of XOMA Delaware common stock representing the same proportional equity interest in XOMA Delaware as that shareholder held in XOMA Bermuda and representing the same class of shares.  The number of shares of
XOMA Delaware common stock outstanding immediately after the Domestication will be the same as the number of common shares of XOMA Bermuda outstanding immediately prior to the Domestication.
 

XOMA Delaware will not issue new stock certificates to XOMA Delaware stockholders who currently hold any of our share certificates.  A shareholder who currently holds any of our share certificates will receive a new stock certificate only upon any future transaction in
XOMA Delaware common stock that requires the transfer agent to issue stock certificates in exchange for existing share certificates.  It is not necessary for shareholders of XOMA Bermuda to exchange their existing share certificates for share certificates of XOMA Delaware.  Until
surrendered and exchanged, each certificate evidencing XOMA Bermuda common shares will be deemed for all purposes of the Company to evidence the identical number of shares of XOMA Delaware common stock.  Holders of uncertificated common shares of XOMA Bermuda
immediately prior to the Domestication will continue as holders of uncertificated common stock of XOMA Delaware upon effectiveness of the Domestication.
 

Similarly, outstanding options and warrants to acquire XOMA Bermuda common shares will become options or warrants to acquire common stock of XOMA Delaware.  XOMA Delaware will not issue new options or warrants to acquire XOMA Delaware common stock
until such future transaction that requires the issuance of options or warrants to acquire XOMA Delaware common stock in exchange for existing options or warrants to acquire XOMA Bermuda shares.  Until surrendered and exchanged, each option or warrant to acquire XOMA
Bermuda common shares will be deemed for all purposes of the Company to evidence an option or warrant to acquire the identical number of shares of XOMA Delaware common stock.
 
Comparison of Shareholder Rights
 

Upon effectiveness of the Domestication, the rights of stockholders of XOMA Delaware will arise under the new certificate of incorporation and by-laws of XOMA Delaware as well as Delaware law.  Those organizational documents and Delaware law contain provisions
that differ in some respects from those in our current organizational documents and Bermuda law and, therefore, some of your rights as a stockholder of XOMA Delaware could differ from the rights you currently possess as a shareholder of XOMA Bermuda.  For example, under
Bermuda law,
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holders of an aggregate of not less than 20% in par value of a company’s issued share capital have the right to apply to the Supreme Court of Bermuda for an annulment of any amendment of the memorandum of association adopted by shareholders at any general meeting, other than
an amendment that alters or reduces a company’s share capital as provided in the Companies Act.  No similar right is available under Delaware law.  Also, while class actions and derivative actions are generally not available to shareholders under Bermuda law, such actions are
generally available under Delaware law.  Additionally, there are differences between the new organizational documents of XOMA Delaware and the current organizational documents of XOMA Bermuda.  For example, while our current bye-laws contain provisions regarding
“business combinations” and “interested shareholders” that will be substantially similar in effect to the provisions of Section 203 of the DGCL, the new XOMA Delaware by-laws will not contain provisions similar to the business combination provisions in our current bye-
laws.  However, our stockholders will have substantially similar voting rights because the provisions of Section 203 will apply upon effectiveness of the Domestication.  For a more detailed description of your rights as a stockholder of XOMA Delaware and how they may differ from
your rights as a shareholder of XOMA Bermuda, please see “Description of Capital Stock—Differences between the Governing Corporate Law and Organizational Documents for XOMA Bermuda and XOMA Delaware” in this prospectus.
 
No Vote or Rights of Appraisal in the Domestication
 

Under the Companies Act and our current bye-laws, shareholder approval of the Domestication is not required, and our shareholders do not have statutory rights of appraisal or any other appraisal rights of their shares as a result of the Domestication.  Nor does Delaware law
provide for any such rights.  We are not asking you for a proxy and you are requested not to send us a proxy.  No shareholder vote or action is required to effect the Domestication.
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SELECTED HISTORICAL FINANCIAL INFORMATION
 

The following table contains our selected financial information including consolidated statement of operations and consolidated balance sheet data for the years 2006 through 2010 and for the three and six months ended June 30, 2010 and June 30, 2011.  The selected
financial information for the years 2006 through 2010 has been derived from our audited consolidated financial statements.  The selected financial information for the three and six months ended June 30, 2010 and 2011 has been derived from our unaudited consolidated financial
statements.  The selected financial information should be read in conjunction with the financial statements and supplementary data and “Management’s Discussion and Analysis of Financial Condition and Results of Operations” included in this prospectus.  The data set forth below is
not necessarily indicative of the results of future operations.
 
  Three Months Ended June 30,   Six Months Ended June 30,  
  2011   2010   2011   2010  
Consolidated Statement of Operations Data             
Total revenues (1)  $ 16,525  $ 5,942  $ 32,120  $ 13,144 
Total operating costs and expenses   24,394   24,372   47,111   47,512 
Restructuring costs   —   —   —   — 
(Loss) income from operations   (7,869)   (18,430)   (14,991)   (34,368)
Other income (expense), net (2)   (261)   2,866   540   (2,981)
Net (loss) income before taxes   (8,130)   (15,564)   (14,451)   (37,349)
Income tax expense (benefit), net (3)   —   16   15   16 
Net (loss) income  $ (8,130)  $ (15,580)  $ (14,466)  $ (37,365)
Basic and diluted net (loss) income per common share  $ (0.27)  $ (0.93)  $ (0.49)  $ (2.24)

  Year Ended December 31,  
  2010   2009   2008   2007   2006  
  (In thousands, except per share amounts)  
Consolidated Statement of Operations Data                
Total revenues (1)  $ 33,641  $ 98,430  $ 67,987  $ 84,252  $ 29,498 
Total operating costs and expenses   100,663   81,867   106,721   86,796   70,182 
Restructuring costs   82   3,603   —   —   — 
(Loss) income from operations   (67,104)   12,960   (38,734)   (2,544)   (40,684)
Other income (expense), net (2)   (1,625)   (6,683)   (6,894)   (9,782)   (11,157)
Net (loss) income before taxes   (68,729)   6,277   (45,628)   (12,326)   (51,841)
Income tax expense (benefit), net (3)   27   5,727   (383)   —   — 
Net (loss) income  $ (68,756)  $ 550  $ (45,245)  $ (12,326)  $ (51,841)
Basic and diluted net (loss) income per common share   (3.69)  $ 0.05  $ (5.11)  $ (1.45)  $ (8.10)

  June 30,   December 31,  
  2011   2010   2009   2008   2007   2006  
     (In thousands)  
Balance Sheet Data                   
Cash and cash equivalents  $ 51,157  $ 37,304  $ 23,909  $ 9,513  $ 22,500  $ 28,002 
Short-term investments   —   —   —   1,299   16,067   18,381 
Restricted cash   —   —   —   9,545   6,019   4,330 
Current assets   63,023   58,880   32,152   38,704   58,088   65,888 
Working capital   43,516   23,352   13,474   11,712   34,488   43,221 
Total assets   79,598   74,252   52,824   67,173   84,815   91,478 
Current liabilities   19,507   35,528   18,678   26,992   23,600   22,667 
Long-term liabilities (4)   35,953   15,133   16,620   71,582   60,897   106,984 
Redeemable convertible preferences shares, at par value   —   1   1   1   1   1 
Accumulated deficit   (867,776)   (853,310)   (784,554)   (785,104)   (739,859)   (727,533)
Total shareholders’ equity (net capital deficiency)   24,138   23,591   17,526   (31,401)   318   (38,173)
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_________________________
 
We have paid no dividends in the past five years.
 
(1) 2010 includes a non-recurring fee of $4.0 million related to the sale of our CIMZIA® royalty interest.  2009 includes a non-recurring fee of $28.1 million related to the expansion of our collaboration agreement with Takeda Pharmaceutical Company Limited (“Takeda”)

and a non-recurring fee of $25 million related to the sale of our LUCENTIS® royalty interest to Genentech, Inc., a member of the Roche Group (“Genentech”).  2008 includes a non-recurring fee from Novartis AG (“Novartis”) of $13.7 million relating to a restructuring of
the existing collaboration agreement.  2007 includes a non-recurring license fee from Pfizer Inc. of $30 million.

 
(2) 2010 includes a loss associated with the $4.5 million paid in the first quarter of 2010 to the holders of warrants issued in June of 2009, upon modification of the terms.
 
(3) 2009 includes foreign income tax expense of $5.8 million recognized in connection with the expansion of our existing collaboration with Takeda.
 
(4) The balance as of December 31, 2008 includes $50.4 million from our term loan with Goldman Sachs Specialty Lending Holdings, Inc. (“Goldman Sachs”), which we repaid in 2009.  In May of 2008, the Company entered into a $55 million amended term loan facility

with Goldman Sachs, paying off the remaining balance on the term loan completed in November of 2006.  In addition, the outstanding principal on our Novartis note was reduced by $7.5 million due to the restructure of our collaboration with Novartis.  In 2007, we
eliminated the remaining $44.5 million in convertible debt issued in 2006.  In 2006, we exchanged convertible senior notes (issued in 2005) for $60 million of 6.5% Convertible SNAPsSM due 2012 and issued an additional $12 million of 6.5% SNAPsSM to the public for
cash.
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MANAGEMENT’S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND
RESULTS OF OPERATIONS

 
The accompanying discussion and analysis of our financial condition and results of operations are based upon our consolidated financial statements and the related disclosures, which have been prepared in accordance with accounting principles generally accepted in the

United States.  The preparation of these financial statements requires us to make estimates and assumptions that affect the reported amounts in our condensed consolidated financial statements and accompanying notes.  On an on-going basis, we evaluate our estimates including, but
not limited to, those related to terms of revenue recognition, long-lived assets, derivative instruments, warrant liabilities and share-based compensation.  We base our estimates on historical experience and on various other market-specific and other relevant assumptions that we believe
to be reasonable under the circumstances, the results of which form the basis for making judgments about the carrying values of assets and liabilities that are not readily apparent from other sources.  Actual results may differ significantly from these estimates.
 
Overview
 

We are a leader in the discovery, development and manufacture of therapeutic antibodies designed to treat autoimmune, cardio-metabolic, infectious, inflammatory and oncological diseases.  Our proprietary development pipeline includes XOMA 052, an antibody that inhibits
interleukin-1 beta (“IL-1 beta”) which is expected to advance into Phase 3 development for the treatment of Behcet’s uveitis in 2011 and Phase 2 development for cardiovascular disease in 2012; XOMA 3AB, a biodefense anti-botulism product candidate comprised of a combination,
or cocktail, of antibodies; and preclinical antibody discovery programs in several indications, including autoimmune, cardio-metabolic, inflammatory, and oncological diseases.  We have a fully integrated product development platform, extending from preclinical science and clinical
development to scale-up development and manufacturing.
 

In December of 2010, we entered into a license and collaboration agreement with Les Laboratoires Servier (“Servier”), to jointly develop and commercialize XOMA 052 in multiple indications.  XOMA 052 is designed to inhibit the pro-inflammatory cytokine IL-1 beta that
is believed to be a primary trigger of pathologic inflammation in multiple diseases.
 

Our biodefense initiatives currently include a $65.0 million multiple-year contract funded by the National Institute of Allergy and Infectious Diseases (“NIAID”), a part of the National Institutes of Health (“NIH”), to support our ongoing development of anti-botulism
antibody product candidates, of which the first, XOMA 3AB, is in a Phase 1 clinical trial.  In October of 2011, we announced a new contract for up to $28.0 million over five years to develop broad-spectrum antitoxins for the treatment of human botulism poisoning, bringing the
program’s total potential awards to approximately $120 million.  We also develop products with premier pharmaceutical companies including Novartis AG (“Novartis”) and Takeda Pharmaceutical Company Limited (“Takeda”).
 

We have a premier antibody discovery and development platform that incorporates a collection of antibody phage display libraries and proprietary Human Engineering™, affinity maturation, Bacterial Cell Expression (“BCE”) and manufacturing technologies that enhance
our ability and that of our collaboration and development partners to discover and develop new therapeutic antibodies.  BCE is a key biotechnology for the discovery and manufacturing of antibodies and other proteins.  To date, more than 60 pharmaceutical and biotechnology
companies have signed BCE licenses, and a number of licensed product candidates are in clinical development.  We continue to develop and commercialize additional antibody-related technologies including proprietary display technologies to enable antibody discovery and
optimization.  Our technologies have contributed to the success of marketed antibody products, including LUCENTIS® (ranibizumab injection) for wet age-related macular degeneration and CIMZIA® (certolizumab pegol) for rheumatoid arthritis and Crohn’s disease.
 
Significant Developments in 2010 and the First Six Months of 2011
 

XOMA 052
 

·  During 2010, XOMA announced positive results from a Phase 2 proof-of-concept clinical trial evaluating XOMA 052 in Behcet’s uveitis, demonstrating rapid improvement in vision-threatening disease
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exacerbations in all seven treated patients despite discontinuation of immunosuppressive drugs such as cyclosporine and/or azathioprine.  Follow-up results demonstrated that each of the five patients re-treated with XOMA 052 after they experienced a new uveitis
exacerbation responded again to XOMA 052 treatment and maintained their response for several months.  The drug appeared to be safe, and no drug-related serious adverse events were reported.

 
·  In August of 2010, we obtained Food and Drug Administration (“FDA”) orphan drug status for XOMA 052 for the treatment of Behcet’s disease.  The designation offers a number of potential incentives, which may include, among others, a seven-year period of U.S.

marketing exclusivity from the date of marketing authorization, written guidance on the non-clinical and clinical studies needed to obtain marketing approval, and tax credits for certain clinical research.  In October of 2010, XOMA 052 was granted orphan drug
status by the European Medicines Agency (“EMA”) for the treatment of Behcet’s disease.  The designation generally provides EU market exclusivity for up to ten years following approval for the given indication.  Other potential benefits include protocol assistance,
direct access to centralized marketing authorization procedures and financial incentives.

 
·  In December of 2010, we entered into an agreement with Servier to jointly develop and commercialize XOMA 052 in multiple indications, which provided for a non-refundable upfront payment of $15.0 million that we received in January of 2011.  In connection

with this agreement, Servier will fully fund the first $50.0 million of future XOMA 052 global clinical development and chemistry and manufacturing controls (“CMC”) expenses, and 50% of further expenses, for the Behcet’s uveitis indication, which is expected to
advance into Phase 3 development in 2011.

 
·  In January of 2011, we received the full €15.0 million advance allowed under our loan agreement with Servier dated December 30, 2010, converting to U.S. dollar proceeds of approximately $19.5 million.

 
·  In March of 2011, we announced that our Phase 2b trial of XOMA 052 in Type 2 diabetes in 421 patients did not achieve the primary endpoint of reduction in hemoglobin A1c (“HbA1c”) after six monthly treatments with XOMA 052 compared to

placebo.  Significant decreases were observed in C-reactive protein (“CRP”), a biomarker for the risk of heart attack, stroke and other cardiovascular diseases, in all dose groups versus placebo.  In addition, significant improvements in high-density lipoprotein
(“HDL”), or “good” cholesterol, were observed in two of four XOMA 052 dose groups versus placebo.  XOMA 052 was well-tolerated in this trial, with no serious drug-related adverse events and a safety profile consistent with previous trials.

 
·  In June of 2011, we announced top line trial results from our six-month Phase 2a trial in 74 patients where XOMA 052 was shown to be well-tolerated with no significant differences in adverse events between XOMA 052 and placebo.  Evidence of biological

activity was observed including a reduction in CRP.  There were no differences in glycemic control between the drug and placebo groups as measured by HbA1c levels.
 

XOMA 3AB
 

·  In May of 2011, the National Institute of Allergy and Infectious Diseases (“NIAID”), part of the National Institutes of Health (“NIH”), informed us that it is initiating a Phase 1 trial of XOMA 3AB, a novel formulation of three antibodies designed to prevent and
treat botulism poisoning.  This double-blind, dose-escalation study in approximately 24 healthy volunteers is designed to assess the safety and tolerability, and determine the pharmacokinetic profile, of XOMA 3AB.

 
·  In October of 2011, we announced that NIAID had awarded us a new contract for up to $28.0 million over 5 years to develop broad-spectrum antitoxins for the treatment of human botulism poisoning.
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Preclinical Pipeline
 

·  In June of 2011, we announced our discovery of two new classes of fully-human monoclonal antibodies, XMetA and XMetS, which activate or sensitize the insulin receptor in vivo, each representing a distinct new therapeutic approach to the treatment of patients
with diabetes.  Studies of XMetA demonstrated that it reduced fasting blood glucose levels and improved glucose tolerance in a mouse model of diabetes.  After six weeks of treatment, there was a statically significant reduction in HbA1c levels, a standard measure
of average blood glucose levels over time, in mice treated with XMetA compared to a control group, and there was a statistically significant reduction in elevated non-HDL cholesterol levels.  Studies of XMetS showed enhanced insulin sensitivity and statistically
significant improvements in fasting blood glucose levels and glucose tolerance in mice treated with XMetS as compared to a control group, and there was a statistically significant reduction in elevated non-HDL cholesterol levels.  These data were presented at the
American Diabetes Association’s 71st Scientific Sessions.

 
Financing-Related

 
·  In February of 2010, we completed an underwritten offering of 2.8 million units, with each unit consisting of one of our common shares and a warrant to purchase 0.45 of a common share, for gross proceeds of approximately $21 million.

 
·  In 2010, we sold 1,396,625 common shares through Wm Smith & Co. (“Wm Smith”), under our At Market Issuance Sales Agreement dated July 14, 2009 (the “2009 ATM Agreement”), for aggregate gross proceeds of $9.3 million, and 6,739,476 common shares

through Wm Smith and McNicoll, Lewis & Vlak LLC (“MLV”) under our At Market Issuance Sales Agreement dated October 26, 2010 (the “2010 ATM Agreement”), for aggregate gross proceeds of $29.7 million.
 

·  In July of 2010, we entered into a common share purchase agreement with Azimuth Opportunity, Ltd. (“Azimuth”) pursuant to which we obtained a committed equity line of credit under which we could sell up to $30 million of our registered common shares to
Azimuth.  In August of 2010, we sold a total of 3,421,407 common shares under this facility for aggregate proceeds of $14.2 million, representing the maximum number of shares that could be sold under this facility.

 
·  In the first half of 2011, we sold 821,386 common shares through Wm Smith and MLV under our 2010 ATM Agreement, for aggregate gross proceeds of $4.4 million, and 2,398,017 common shares through MLV under our At Market Issuance Sales Agreement

dated February 4, 2011 (the “2011 ATM Agreement”), for aggregate gross proceeds of $5.9 million, of which $3.7 million of cash was received in June of 2011 with the remaining $2.2 million of cash received in July of 2011.
 

·  In April of 2011, the 2,959 Series B convertible preference shares previously issued to Genentech, Inc. were converted by Genentech into 254,560 common shares, and the associated liquidation preference of $29.6 million was eliminated.
 

·  In May of 2011, we entered into two foreign exchange options contracts in order to manage our foreign currency exposure relating to principal and interest payments on our €15.0 million loan from Servier.  Upfront premiums paid on these contracts totaled $1.5
million.

 
Other

 
·  In March of 2010, we received a Staff Determination letter from The NASDAQ Stock Market LLC (“NASDAQ”) indicating that we had not regained compliance with the minimum $1.00 per share requirement for continued inclusion on The NASDAQ Global

Market, pursuant to NASDAQ Listing Rule 5450(a)(1).  On August 18, 2010, the Company effected a reverse split of its common shares in order to regain compliance.
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·  In August of 2010, we sold our CIMZIA® royalty stream to OrbiMed Advisors, LLC for gross proceeds of $4.0 million, which included the receipt of royalties of $0.3 million earned in the second quarter of 2010 and an additional one-time, non-refundable payment
of $3.7 million.  We will no longer receive royalties on sales of CIMZIA®.

 
·  In November of 2010, the Company received approximately $1.0 million resulting from four grants awarded in connection with the Company’s submission of four qualifying therapeutic discovery projects under the Patient Protection and Affordable Care Act of

2010.
 
Critical Accounting Estimates
 

The accompanying discussion and analysis of our financial condition and results of operations are based upon our consolidated financial statements and the related disclosures, which have been prepared in accordance with accounting principles generally accepted in the
United States.  The preparation of these financial statements requires us to make estimates, assumptions and judgments that affect the reported amounts in our consolidated financial statements and accompanying notes.  We base our estimates on historical experience and on various
other assumptions that we believe to be reasonable under the circumstances, the results of which form the basis for making judgments about the carrying values of assets and liabilities that are not readily apparent from other sources.  Actual results may differ from these estimates
under different assumptions or conditions.
 

We believe the following policies to be the most critical to an understanding of our financial condition and results of operations because they require us to make estimates, assumptions and judgments about matters that are inherently uncertain.
 

Revenue Recognition
 

Effective January 1, 2010, we early adopted the recently revised accounting guidance on revenue recognition for multiple element arrangements on a prospective basis, which requires us to allocate consideration to all deliverables at the inception of the arrangement using the
relative selling price method.  The relative selling price method establishes the relative selling price of a deliverable using a hierarchy, first through vendor-specific objective evidence (“VSOE”), second through third-party evidence if VSOE is not available and finally, through
estimated selling prices if neither VSOE nor third-party evidence is available.  Additionally, the revised accounting guidance also refined the criteria for determining when a deliverable should be accounted for as a separate unit of accounting.  Based on this guidance, we generally
identify separate units of accounting for the multiple element arrangement if the delivered item has value to the customer on a standalone basis.  Generally, under the new accounting principle, we will be more likely to separate the units of accounting in multiple element arrangements
which may to lead to more accelerated revenue recognition in some cases.  Changes in the allocation of the sales price between delivered to undelivered elements might impact the timing of revenue recognition, but would not change the total revenue recognized on any arrangement.
 

The change in accounting principle for revenue recognition on multiple element arrangements did not have a material impact on our financial results for the year ended December 31, 2010.  We anticipate that the effect on the change in accounting principle on subsequent
periods will be primarily dependent on the arrangements entered into, the ability to estimate selling prices when VSOE cannot be established and the timing of the delivery of the products and services.  Additionally, had the new accounting guidance been applied for the year ended
December 31, 2009, there would have been no material impact on the revenue recognized.
 

License and Collaborative Fees
 

Revenue from non-refundable license, technology access or other payments under license and collaborative agreements where we have a continuing obligation to perform is recognized as revenue over the expected period of the continuing performance obligation.  We
estimate the performance period at the inception of the arrangement and reevaluate it each reporting period.  This reevaluation may shorten or lengthen the period over which the remaining revenue is recognized.  Changes to these estimates are recorded on a prospective basis.
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Milestone payments under collaborative and other arrangements are recognized as revenue upon completion of the milestone event, once confirmation is received from the third party and collectability is reasonably assured.  This represents the culmination of the earnings
process because we have no future performance obligations related to the payment.  Milestone payments that require a continuing performance obligation on our part are recognized over the expected period of the continuing performance obligation.  Amounts received in advance are
recorded as deferred revenue until the related milestone is completed.
 

Contract Revenue
 

Contract revenue for research and development involves our providing research and development and manufacturing services to collaborative partners, biodefense contractors or others.  Revenue for certain contracts is accounted for by a proportional performance, or output-
based, method where performance is based on estimated progress toward elements defined in the contract.  The amount of contract revenue and related costs recognized in each accounting period are based on estimates of the proportional performance during the period.  Adjustments to
estimates based on actual performance are recognized on a prospective basis and do not result in reversal of revenue should the estimate to complete be extended.
 

In addition, revenue related to certain research and development contracts is billed based on actual costs incurred by XOMA related to the contract, multiplied by full-time equivalent (“FTE”) rates plus a mark-up.  The FTE rates are developed based on our best estimates of
labor, materials and overhead costs.  For certain contracts, such as our government contracts, the FTE rates are agreed upon at the beginning of the contract and are subject to review or audit by the contracting party at any time.  Under our contracts with NIAID, a part of the NIH, we
bill using NIH provisional rates and thus are subject to future audits at the discretion of NIAID’s contracting office.  These audits can result in an adjustment to revenue previously reported.
 

Up-front fees are recognized ratably over the expected benefit period under the arrangement.  Given the uncertainties of research and development collaborations, significant judgment is required to determine the duration of the arrangement.  As of June 30, 2011, we have
$5.5 million of deferred up-front fees related to two research and collaboration agreements that are being amortized over a range of one to five years.
 

Share-Based Compensation
 

The valuation of share-based compensation awards is determined at the date of grant using the Black-Scholes option pricing model (the “Black-Scholes Model”).  This model requires inputs such as the expected term of the option, expected volatility and risk-free interest
rate.  Further, the forfeiture rate also impacts the amount of aggregate compensation.  These inputs are subjective and generally require significant analysis and judgment to develop.  To establish an estimate of expected term, we consider the vesting period and contractual period of the
award and our historical experience of share option exercises, post-vesting cancellations and volatility.  To establish an estimate of forfeiture rate, we consider our historical experience of option forfeitures and terminations.  The risk-free rate is based on the yield available on United
States Treasury zero-coupon issues.  We review our valuation assumptions quarterly and, as a result, it is likely we will change our valuation assumptions used to value share-based awards granted in future periods.
 

Share-based compensation expense is recognized ratably over the requisite service period.  If options are granted that include a performance condition, we estimate the probability of the performance condition being achieved on a quarterly basis.  If it is determined that it is
probable the performance criteria will be achieved, we estimate an implicit service period from grant date to the most likely date of achievement of the performance criteria and record share-based compensation expense ratably over this implicit service period.  These estimates require
significant judgment and may change in future periods.
 

Income Taxes
 

The application of income tax law and regulations is inherently complex.  Interpretations and guidance surrounding income tax laws and regulations change over time.  As such, changes in our subjective assumptions and judgments can materially affect amounts recognized in
our financial statements.
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We account for uncertain tax positions in accordance with Accounting Standards Codification Topic 740, Income Taxes (“ASC 740”).  ASC 740 provides for the recognition of deferred tax assets if realization of such assets is more likely than not.  Based upon the weight of
available evidence, which includes our historical operating performance and carry-back potential, we have determined that total deferred tax assets should be fully offset by a valuation allowance.
 

Warrant Liabilities
 

We have issued warrants to purchase our common shares in connection with financing activities.  We account for the warrants as a liability at fair value.  The fair value of the warrant liability is estimated using the Black-Scholes Model.  The Black-Scholes Model requires
inputs such as the expected term of the warrants, share price volatility and risk-free interest rate.  These inputs are subjective and generally require significant analysis and judgment to develop.  For the estimate of the expected term, we use the full remaining contractual term of the
warrant.  We base our estimate of expected volatility on our historical volatility.  These assumptions are reviewed each reporting period and changes in the estimated fair value of the outstanding warrants are recognized in other income (expense).
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Results of Operations
 

Revenues
 

Total revenues for the three and six months ended June 30, 2011 and 2010, were as follows (in thousands):
 
  Three Months Ended June 30,   Six Months Ended June 30,  
  2011   2010   2011   2010  
License and collaborative fees  $ 6,039  $ 150  $ 11,866  $ 339 
Contract and other revenue   10,467   5,481   20,128   12,292 
Royalties   19   311   126   513 

Total revenues  $ 16,525  $ 5,942  $ 32,120  $ 13,144 

Total revenues for the years ended December 31, 2010, 2009 and 2008, were as follows (in thousands):
 
  Year ended December 31,  
  2010   2009   2008  
License and collaborative fees  $ 2,182  $ 43,822  $ 16,366 
Contract and other revenue   27,174   25,492   30,473 
Royalties   4,285   29,116   21,148 

Total revenues  $ 33,641  $ 98,430  $ 67,987 

License and Collaborative Fees
 

License and collaborative fee revenue includes fees and milestone payments related to the out-licensing of our products and technologies.  License and collaborative fee revenue increased by $5.9 million and $11.5 million for the three and six months ended June 30, 2011,
respectively, compared to the same periods in 2010.  These increases were primarily due to $5.5 million and $11.0 million in revenue recognized in the three and six months ended June 30, 2011, respectively, related to the collaboration and loan agreements with Servier to jointly
develop and commercialize XOMA 052 in multiple indications.
 

License and collaborative fee revenue in 2010 was $2.2 million, compared with $43.8 million in 2009 and $16.4 million in 2008.  The primary components of license and collaboration fee revenue in 2010 were four milestone payments recognized for an aggregate amount of
$1.2 million, including one milestone from AVEO Pharmaceuticals, Inc. (“AVEO”) for $0.8 million resulting from AVEO’s initiation of a Phase 2 clinical trial to evaluate its AV-299 antibody.  In addition, we recognized $1.0 million in up-front fees and annual maintenance fees
relating to various out-licensing arrangements.
 

The primary components of license and collaborative fee revenue in 2009 were $28.1 million in revenue recognized related to the expansion of our collaboration agreement with Takeda in February of 2009 and $14.1 million in total revenue, including ancillary services
provided, related to two antibody discovery collaboration agreements entered into with Arana Therapeutics Limited (“Arana”) and The Chemo-Sero-Therapeutic Research Institute, a Japanese research foundation known as Kaketsuken in September and October of 2009.  We also
recognized $1.6 million of license and collaborative fee revenue in 2009 related to up-front fees, annual maintenance fees and milestone payments from various out-licensing arrangements.
 

The primary source of license and collaborative fee revenue in 2008 related to the restructuring of our product development collaboration with Novartis, which involved six development programs including the HCD122 program.  Under the restructured agreement, we
recognized a collaborative fee of $13.7 million in exchange for giving Novartis control over the HCD122 and LFA102 programs, as well as the right to expand the development of these programs into additional indications outside of oncology.  We also recognized $1.7 million in up-
front fees and annual maintenance fees relating to various out-licensing arrangements.  In addition, we recognized four milestone payments totaling $1.0 million, including two milestone payments from Pfizer, Inc. relating to two different products, including the payment of $0.5
million for the initiation of a Phase 3 clinical trial.
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The generation of future revenue related to license fees and other collaborative arrangements is dependent on our ability to attract new licensees to our antibody and bacterial cell expression technologies and new collaboration partners.  In connection with the collaboration
agreement with Servier, we expect to experience an increase in these revenues for 2011 compared to 2010.
 

Contract and Other Revenue
 

Contract and other revenue includes agreements where we provide contracted research and development and manufacturing services to our contract and collaboration partners, including NIAID and Servier.  The following table shows the activity in contract and other revenue
for the three and six months ended June 30, 2011 and 2010 (in thousands):
 
  Three Months Ended June 30,   Six Months Ended June 30,  

  2011   2010   
Increase

(Decrease)   2011   2010   
Increase

(Decrease)  
NIAID  $ 5,368  $ 4,783  $ 585  $ 12,252  $ 8,294  $ 3,958 
Servier   4,592   —   4,592   6,674   —   6,674 
Takeda   296   266   30   584   3,026   (2,442)
Other   211   432   (221)   618   972   (354)

Total revenues  $ 10,467  $ 5,481  $ 4,986  $ 20,128  $ 12,292  $ 7,836 

The following table shows the activity in contract and other revenue for the years ended December 31, 2010, 2009 and 2008 (in thousands):
 

  Year ended December 31,   
2009-2010
Increase   

2008-2009
Increase  

  2010   2009   2008   (Decrease)   (Decrease)  
NIAID  $ 21,414  $ 6,632  $ 5,487  $ 14,782  $ 1,145 
Servier   —   —   —   —   — 
Takeda   3,568   7,549   4,369   (3,981)   3,180 
Merck/Schering-Plough   468   7,586   10,780   (7,118)   (3,194)
Novartis   —   2,459   6,602   (2,459)   (4,143)
Other   1,724   1,266   3,235   458   (1,969)

Total revenues  $ 27,174  $ 25,492  $ 30,473  $ 1,682  $ (4,981)

The increase in revenue from our NIAID Contract No. HHSN272200800028C (“NIAID 3”)  for the three and six months ended June 30, 2011 compared to the same periods of 2010 was due to increased activity under the contract.  XOMA 052 clinical development and CMC
activity under the collaboration with Servier also contributed to the increases in contract revenue.  Partially offsetting these increases was a decrease in revenue from our Takeda contracts in 2011 as a result of the cessation of certain Takeda programs in 2010.
 

The 2010 increases in revenue from our NIAID 3 and SRI International contracts is due to increased activity under these contracts.  Partially offsetting these increases are decreases in revenue from our Schering-Plough Research Institute, a division of Schering Corporation,
now a subsidiary of Merck & Co., Inc. (referred to herein as “Merck/Schering-Plough”) and Takeda contracts in 2010 as a result of the cessation of certain Merck/Schering-Plough programs in 2009 and certain Takeda programs in both 2009 and 2010.  Also, the decrease in revenue
from our Manufacturing and Technology Transfer Agreement with Novartis in 2010 was due to the completion of the work under this agreement in the third quarter of 2009.  In addition, revenue related to our NIAID Contract No. HHSN266200600008C/N01-Al-60008 (“NIAID 2”)
decreased in 2010 due to its completion.
 

The 2009 decrease in revenue under our Merck/Schering-Plough contract was due to the cessation of certain discovery and development programs under our collaboration agreement in 2009.  Also, revenue from our Manufacturing and Technology Transfer Agreement with
Novartis decreased in 2009 due to the completion of the work under this agreement in the third quarter of 2009.  In addition, revenue from our AVEO contract decreased in 2009 as a result of our nearing the end of the contracted service arrangement.
 

These decreases in contract and other revenue in 2009 were partially offset by the recognition of $2.8 million of previously deferred revenue in the fourth quarter of 2009 related to the cessation of certain discovery and
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development programs under our collaboration with Takeda, resulting in an increase in contract revenue recognized related to our collaboration with Takeda.
 

Based on expected levels of revenue generating activity related to our NIAID 3 and Servier contracts, we expect contract and other revenue to increase in 2011 compared to 2010.
 

We defer revenue until all requirements under our revenue recognition policy are met.  During the first half of 2011, we have deferred $8.8 million of revenue from contracts including Servier, NIH, Takeda, Merck/Schering-Plough and AVEO, and we have recognized $12.3
million in revenue.  In 2010, we deferred $15.9 million of revenue from contracts including Servier, NIH, Takeda, Merck/Schering-Plough and AVEO, and we recognized $2.8 million in revenue.  In 2009, we deferred $16.2 million of revenue from contracts including Takeda,
Merck/Schering-Plough and Novartis and recognized $28.4 million in revenue.  In 2008, we deferred $17.5 million of revenue from contracts including Merck/Schering-Plough, Takeda and Novartis and recognized $18.4 million in revenue.
 

The following table shows the activity in deferred revenue for the six months ended June 30, 2011 and the years ended December 31, 2010, 2009 and 2008 (in thousands):
 
  Six Months Ended   Year ended December 31,  
  June 30, 2011   2010   2009   2008  
Beginning deferred revenue  $ 18,130  $ 5,008  $ 17,213  $ 18,064 
Revenue deferred   8,835   15,949   16,220   17,515 
Revenue recognized   (12,318)   (2,827)   (28,425)   (18,366)
Ending deferred revenue  $ 14,647  $ 18,130  $ 5,008  $ 17,213 

In the remainder of 2011, we expect a significant portion of the $14.6 million in deferred revenue will be recognized with the remainder to be earned during 2012 through 2015.  Future amounts may be affected by additional consideration received, if any, under existing or
any future licensing or other collaborative arrangements as well as changes in the estimated period of obligation or services to be provided under the arrangements.
 

Royalties
 

Revenue from royalties decreased by $0.3 million and $0.4 million for the three and six months ended June 30, 2011, respectively, compared to the same periods in 2010, primarily due to the sale of our CIMZIA® royalty interest in the third quarter of 2010.  Royalties earned
from sales of CIMZIA® were $0.3 million and $0.5 million for the three and six months ended June 30, 2010, respectively.  We will not receive any further royalties on sales of CIMZIA®.
 

Revenue from royalties was $4.3 million in 2010 compared with $29.1 million in 2009 and $21.1 million in 2008.  The decrease in royalties in 2010 was primarily due to the sale, during 2009, of our LUCENTIS® royalty interest to Genentech for a total of $25 million, which
included the receipt of royalties of $2.7 million recognized in the second quarter of 2009 and an additional one-time, non-refundable payment of $22.3 million in September of 2009.  Additionally, the cessation of royalties earned from sales of RAPTIVA® in the second quarter of 2009
further contributed to the decrease in our revenue from royalties.  Royalties earned from sales of LUCENTIS® and RAPTIVA® during 2009 were $5.1 million and $1.2 million, respectively, compared to $4.4 million and $6.5 million, respectively, in 2008.  We will not receive any
further royalties on sales of LUCENTIS® or RAPTIVA®.
 

Partially offsetting the decreases in revenue from royalties was the sale of our CIMZIA® royalty interest for gross proceeds of $4.0 million in the third quarter of 2010, which included the payment of $0.3 million in royalties received and recognized in the second quarter of
2010.  Royalties earned from sales of CIMZIA® were $0.5 million in 2010, compared with $0.5 million in 2009 and $0.1 million in 2008.  We will not receive any further royalties on sales of CIMZIA®.
 

 
-41-



 

Research and Development Expenses
 

Biopharmaceutical development includes a series of steps, including in vitro and in vivo preclinical testing, and Phase 1, 2 and 3 clinical studies in humans.  Each of these steps is typically more expensive than the previous step, but actual timing and the cost to us depends on
the product being tested, the nature of the potential disease indication and the terms of any collaborative or development arrangements with other companies or entities.  After successful conclusion of all of these steps, regulatory filings for approval to market the products must be
completed, including approval of manufacturing processes and facilities for the product.  Our research and development expenses currently include costs of personnel, supplies, facilities and equipment, consultants, third party costs and other expenses related to preclinical and clinical
testing.
 

Research and development expenses were $18.3 million and $35.6 million for the three and six months ended June 30, 2011, respectively, compared with $19.3 million and $36.9 million for the same periods of 2010.  The decreases of $1.0 million and $1.3 million for the
three and six months ended June 30, 2011, respectively, as compared to the same period in 2010, were primarily due to decreased spending on XOMA 052-related clinical trials as the Phase 2 clinical program in Type 2 diabetes is nearing completion.  Partially offsetting this decrease
was an increase in spending on NIAID 3 in the first two quarters of 2011 due to increased activity under the contract.
 

Salaries and related personnel costs are a significant component of research and development expenses.  We recorded $8.8 million and $17.6 million in research and development salaries and employee-related expenses for the three and six months ended June 30, 2011,
respectively, as compared with $7.3 million and $14.4 million for the same periods of 2010.  The increases of $1.5 million and $3.2 million were primarily due to an increase in salaries and benefits of $1.1 million and $2.2 million for the three and six months ended June 30, 2011,
respectively, from a higher employee headcount related to manufacturing, and an increase in share-based compensation of $0.3 million and $0.9 million, respectively, for the same periods.
 

Research and development expenses were $77.4 million in 2010, compared with $58.1 million in 2009 and $82.6 million in 2008.  The increase in research and development expenses of $19.3 million in 2010, as compared to 2009, was primarily due to increased spending on
XOMA 052 related to the Phase 2 clinical program and spending on NIAID 3 due to increased activity under the contract.  Partially offsetting these increases in spending were decreases in spending on Merck/Schering-Plough and Takeda-related contract activities due to the cessation
of certain discovery and development programs.  In addition, there was decreased spending on Novartis-related contract activities due to the completion of work under agreement in the third quarter of 2009.
 

The decrease in research and development expense of $24.5 million in 2009, as compared to 2008, was primarily a result of our increased focus on cost control.  In addition, spending on Novartis and Merck/Schering-Plough/AVEO-related contract activities decreased in 2009
due to our reaching the end of contracted service arrangements, and spending on Merck/Schering-Plough-related contract activities decreased in 2009 due to the cessation of certain discovery and development programs under the collaboration.  Spending on XOMA 052 decreased in
2009, as compared to 2008, due to the completion of Phase 1 clinical trial enrollment in the second quarter of 2009 slightly offset by an increase in spending in the fourth quarter of 2009 related to the initiation of the Phase 2 clinical program.  In addition, spending on XOMA 629
decreased in 2009, as compared to 2008, due to the Company’s decision to suspend development of this product.  These decreases were partially offset by increased spending on preclinical antibody discovery programs in several indications, and on our contracts with NIAID 3, Takeda
and SRI International.
 

Research and development expense in 2008 primarily reflects spending on development of XOMA 052, including Phase 1 clinical trials, and to a lesser extent XOMA 629.  In addition, we increased spending on our contracts with Novartis, Merck/Schering-Plough, NIAID 3
and Takeda.  Research and development expenses also increased in 2008 related to the preclinical development of several antibodies, XOMA 3AB and upgrades made to our manufacturing plant.
 

Salaries and related personnel costs are a significant component of research and development expenses.  We recorded $29.7 million in research and development salaries and employee-related expenses in 2010, compared with $26.8 million in 2009 and $34.4 million in
2008.  Included in these expenses for 2010 were $24.1 million for
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salaries and benefits, $3.3 million for bonus expense and $2.3 million for share-based compensation, which is a non-cash expense.  The increase of $2.9 million in 2010, as compared to 2009, was primarily due to higher salaries and related personnel costs in connection with increased
manufacturing activities and work related to NIAID 3.
 

Included in these expenses for 2009 were $22.2 million for salaries and benefits, $2.4 million for bonus expense and $2.2 million for share-based compensation, which is a non-cash expense, compared with $32.1 million, zero and $2.3 million, respectively, in 2008.  The $7.6
million decrease in salaries and employee-related expenses in 2009, as compared to 2008, was due to a decrease in salaries and benefits of $9.9 million due to the workforce reduction announced in January of 2009.  In addition, share-based compensation decreased by $0.1
million.  Partially offsetting this decrease in research and development personnel expense was an increase in bonus expense in 2009 of $2.4 million.  In 2008, the Company did not to pay bonuses in efforts to control spending and manage the Company’s cash balance.
 

Our research and development activities can be divided into earlier stage programs and later stage programs.  Earlier stage programs include molecular biology, process development, pilot-scale production and preclinical testing.  Also included in earlier stage programs are
costs related to excess manufacturing capacity, which we expect will decrease in 2011 due to the execution of the collaboration agreement with Servier, resulting in increased manufacturing capacity requirements.  Later stage programs include clinical testing, regulatory affairs and
manufacturing clinical supplies.  The approximate costs associated with these programs for the three and six months ended June 30, 2011 and 2010 were as follows (in thousands):
 
  Three Months Ended June 30,   Six Months Ended June 30,  
  2011   2010   2011   2010  
Earlier stage programs  $ 13,348  $ 12,566  $ 26,305  $ 23,740 
Later stage programs   4,933   6,780   9,323   13,193 

Total  $ 18,281  $ 19,346  $ 35,628  $ 36,933 

The approximate costs associated with these programs for the years ended December 31, 2010, 2009 and 2008 were as follows (in thousands):
 
  Year ended December 31,  
  2010   2009   2008  
Earlier stage programs  $ 52,323  $ 42,961  $ 62,872 
Later stage programs   25,090   15,170   19,704 

Total  $ 77,413  $ 58,131  $ 82,576 

Our research and development activities can also be divided into those related to our internal projects and those projects related to collaborative and contract arrangements.  The approximate costs related to internal projects and collaborative and contract arrangements for the
three and six months ended June 30, 2011 and 2010 were as follows (in thousands):
 
  Three Months Ended June 30,   Six Months Ended June 30,  
  2011   2010   2011   2010  
Internal projects  $ 12,051  $ 14,838  $ 20,937  $ 28,524 
Collaborative and contract arrangements   6,230   4,508   14,691   8,409 

Total  $ 18,281  $ 19,346  $ 35,628  $ 36,933 

The approximate costs related to internal projects and collaborative and contract arrangements for the years ended December 31, 2010, 2009 and 2008 were as follows (in thousands):
 
  Year ended December 31,  
  2010   2009   2008  
Internal projects  $ 58,065  $ 42,206  $ 58,468 
Collaborative and contract arrangements   19,348   15,925   24,108 

Total  $ 77,413  $ 58,131  $ 82,576 
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For the three and six months ended June 30, 2011, each of the two programs upon which we incurred the largest amount of expense (NIAID and XOMA 052) accounted for more than 20% but less than 30% of our total research and development expense.  All remaining
development programs accounted for less than 10% of our total research and development expense for the three and six months ended June 30, 2011.  For the three and six months ended June 30, 2010, the program upon which we incurred the largest amount of expense (XOMA 052)
accounted for more than 30% but less than 40%, and NIAID accounted for more than 20% but less than 30% of our total research and development expenses.  All remaining development programs accounted for less than 10% of our total research and development expense for the
three and six months ended June 30, 2010.
 

In 2010, our largest development program (XOMA 052) accounted for more than 30% but less than 40% of our total research and development expense.  In 2010, one development program (NIAID) accounted for more than 20% but less than 30% of our total research and
development expense, and in 2009 and 2008, one development program (XOMA 052) accounted for more than 20% but less than 30% of our total research and development expense.  In 2009, one development program (NIAID) accounted for more than 10% but less than 20% of our
total research and development expense, and in 2008 one development program (Novartis) accounted for more than 10% but less than 20% of our total research and development expense.  No development program accounted for more than 30% of our total research and development
expense in 2009 or 2008.
 

We expect our research and development spending in 2011 will increase compared to 2010 primarily due to increased activity associated with the expected initiation in 2011 of our Phase 3 clinical program for XOMA 052 for the Behcet’s uveitis indication under our
collaboration agreement with Servier.
 

Future research and development spending may be impacted by potential new licensing or collaboration or development arrangements, as well as the termination of existing agreements.  Beyond this, the scope and magnitude of future research and development expenses are
difficult to predict at this time.
 

Selling, General and Administrative Expenses
 

Selling, general and administrative expenses include salaries and related personnel costs, facilities costs and professional fees.  Selling, general and administrative expenses were $6.1 million and $11.5 million for the three and six months ended June 30, 2011, respectively,
compared with $5.0 million and $10.6 million for the same periods of 2010.  The increases of $1.1 million and $0.9 million for the three and six months ended June 30, 2011, respectively, as compared to the same periods of 2010, were primarily due to increases in share-based
compensation of $0.9 million and $1.1 million, respectively, and an increase in professional fees of $0.4 million and $0.2 million, respectively, primarily relating to higher consulting service costs, partially offset by decreases due to our continued focus on cost control.
 

Selling, general and administrative expenses were $23.3 million in 2010 compared with $23.7 million in 2009 and $24.1 million in 2008.  The $0.4 million decrease in selling, general and administrative expenses in 2010 as compared with 2009 was primarily due a net
decrease in financing and professional fees of $0.4 million, as well as a decrease in salaries and related personnel costs of $0.4 million.  Partially offsetting these decreases was an increase in other expenses of $0.4 million, including an increase in travel-related costs.
 

The $0.4 million decrease in selling, general and administrative expenses in 2009 as compared with 2008 was primarily related to a decrease in salaries and related personnel costs of $0.6 million, as further discussed below, as well as a decrease in professional fees and other
expenses of $1.2 million due to our increased focus on cost control.  Partially offsetting these decreases was an increase in fees in 2009 of $1.4 million related to the restructuring negotiations and repayment of the Goldman Sachs term loan.
 

We recorded salaries and employee-related expenses of $12.3 million in 2010 compared with $12.7 million in 2009 and $13.3 million in 2008.  The decrease of $0.4 million in 2010 as compared to 2009 was due to a decrease in salaries and benefits of $1.2 million primarily
due to our continued focus on cost controls.  Partially offsetting this
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decrease in selling, general and administrative personnel expense was an increase in bonus expense in 2010 of $0.4 million as compared to 2009, and an increase in share-based compensation of $0.4 million.
 

The $0.6 million decrease in salaries and employee-related expenses in 2009 as compared to 2008 primarily due to a decrease in salaries and benefits of $1.5 million primarily due to the workforce reduction announced in January of 2009, and an increase in share-based
compensation of $0.4 million.  Partially offsetting this decrease in selling, general and administrative personnel expense was an increase in bonus expense in 2009 of $1.3 million.  In 2008, the Company did not to pay bonuses in efforts to control spending and manage the Company’s
cash balance.
 

We expect selling, general and administrative expenses for 2011 will be comparable to 2010 levels.
 

Restructuring Charges
 

In January of 2009, we announced a workforce reduction of approximately 42%.  As part of this workforce reduction, we recorded charges of $3.1 million during 2009 related to severance, other termination benefits and outplacement services, which were fully paid by the
end of 2009.  There were no additional employee-related restructuring charges in connection with this workforce reduction.
 

As a result of the workforce reduction, in the second quarter of 2009, we vacated one of our leased buildings and recorded a restructuring charge of $0.5 million primarily related to the net present value of the net future minimum lease payments at the cease-use date, less the
estimated future sublease income.  Effective December of 2010, we entered into a sublease agreement for this building.  The remaining liability related to this lease was $0.2 million and $0.4 million at December 31, 2010 and 2009, respectively.
 

Additionally, as a result of the workforce reduction, we temporarily vacated a building in order to optimize our facility usage.  As manufacturing demand increases in the future, we plan to resume operations at this facility.  As of December 31, 2010, we performed an analysis
of the long-lived assets related to the vacant building, with an approximate net book value of $3.5 million.  Based on estimated undiscounted future cash inflows, we have determined that there is no current impairment relating to these assets, and will continue to assess these assets for
impairment at each future reporting period.
 

 Other Income (Expense)
 

Investment and interest income was $18,000 and $27,000 for the three and six months ended June 30, 2011, respectively, compared to $7,000 and $9,000 for the same periods of 2010.  Investment and interest income was $16,000 for the year ended December 31, 2010
compared with $49,000 and $0.9 million for the same periods of 2009 and 2008, respectively.  Investment and interest income consists primarily of interest earned on our cash and investment balances.  The differences between balances resulted from varying average cash and
investment balances and interest rates.
 

Interest expense was $0.6 million and $1.2 million for the three and six months ended June 30, 2011, respectively, compared to $0.1 million and $0.2 million for the same periods of 2010.  The increases in interest expense of $0.5 million and $1.0 million for the three and six
months ended June 30, 2011, respectively, as compared to the same periods of 2010, were primarily due to interest expense incurred as a result of the loan with Servier, which was funded in January of 2011.  Refer to Liquidity and Capital Resources: Servier Loan below for further
discussion of the loan with Servier.
 

Interest expense and amortization of debt issuance costs are shown below for the years ended December 31, 2010, 2009 and 2008 (in thousands):
 
  Year ended December 31,  
  2010   2009   2008  
Interest expense          
Goldman Sachs term loan  $ —  $ 3,932  $ 5,095 
Novartis note   354   455   1,181 
Servier loan       —   — 
Other   31   14   — 

Total interest expense  $ 385  $ 4,401  $ 6,276 
Amortization of debt issuance costs             
Goldman Sachs term loan  $ —  $ 487  $ 726 
Total interest expense  $ 385  $ 4,888  $ 7,002 

 
-45-



 

The decrease in interest expense in 2010 of $4.5 million as compared to 2009 was due to the repayment in full of the Goldman Sachs term loan facility in September of 2009.  In addition, interest expense related to the Novartis note decreased by $0.1 million in 2010 due to a
decrease in the average interest rate of this note.
 

The decrease in interest expense of $2.1 million in 2009 compared to 2008 was due to a decrease in interest expense and amortization of debt issuance costs on the Goldman Sachs term loan of $1.4 million.  This decrease was due to the repayment in full of the term loan
facility in September of 2009, at which point the remaining debt issuance costs of $1.1 million were recognized as part of the loss on debt extinguishment in our consolidated statement of operations for 2009.  In addition, interest expense related to the Novartis note decreased by $0.7
million in 2009 due to a decrease in the average principal balance and interest rate of this note.
 

Interest expense for 2011 is expected to increase compared to 2010 due to the December 2010 execution of a loan agreement with Servier, funded in January of 2011.
 

Loss on debt extinguishment was $3.6 million in 2009 relating to the repayment of our Goldman Sachs term loan.  This loss included a prepayment premium of $2.5 million and the recognition of unamortized debt issuance costs of $1.1 million.  In 2008, we recognized a loss
on debt extinguishment of $0.7 million reflecting the recognition of the unamortized debt issuance costs related to the original Goldman Sachs term loan, upon refinancing of the loan in May of 2008.
 

Other income (expense) primarily consisted of gains (losses) on revaluation of warrant liabilities and unrealized and realized gains (losses).  The following table shows the activity in other income (expense) for the three and six months ended June 30, 2011 and 2010 (in
thousands):
 
  Three Months Ended June 30,   Six Months Ended June 30,  

  2011   2010   
Increase

(Decrease)   2011   2010   
Increase

Decrease)  
Other income (expense)                   
Gain on warrant revaluation  $ 459  $ 2,951  $ (2,492)  $ 2,850  $ 1,691  $ 1,159 
                         
Unrealized foreign exchange loss (1)   (257)   (257)   (1,874)   (1,874)         
                         
Realized foreign exchange gain (2)   (4)   (1)   (3)   556   (2)   558 
Unrealized gain on foreign exchange options   157   —   157   157   —-   157 
Warrant modification expense   —   —   —   —   (4,500)   4,500 
Other   —   —   —   (11)   (2)   (9)
Total other income (expense)  $ 355  $ 2,950  $ (2,595)  $ 1,678  $ (2,813)  $ 4,491 
____________________
 
(1) Unrealized foreign exchange loss for the three and six months ended June 30, 2011 primarily relates to losses on the re-measurement of the €15 million Servier loan.
 
(2) Realized foreign exchange gain for the six months ended June 30, 2011 primarily relates to the conversion into U.S. dollars of the €15 million cash proceeds received from Servier in January of 2011.
 

The following table shows the activity in other income (expense) for the years ended December 31, 2010, 2009 and 2008 (in thousands):
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  Year Ended December 31,        

  2010   2009   2008   

2009-2010
Increase

(Decrease)   

2008-2009
Increase

(Decrease)  
Other income (expense)                

Gain on warrant revaluation  $ 2,283  $ 1,781  $ -  $ 500  $ 1,782 
                     

Unrealized foreign exchange loss   6   —   —   6   — 
                     

Realized foreign exchange gain   (7)   (1)   (1)   (6)   — 
Unrealized gain on foreign exchange options   —   —   —   —   — 
Warrant modification expense   (4,500)   —   —   (4,500)   — 
Loss on  repayment of debt   —   (3,655)   —   3,645   — 
Other   962   20   (98)   942   118 

Total other income (expense)  $ (1,256)  $ (1,801)  $ (99)  $ 587  $ (1,745)

Warrant Liabilities
 

In February of 2010, we issued warrants to purchase 1,260,000 of XOMA’s common shares in connection with an underwritten offering.  We have accounted for the warrants issued in February of 2010 as a liability at fair value.  At December 31, 2010, the fair value of the
warrant liabilities was $3.5 million, estimated using the Black-Scholes Model.  We revalued the warrant liability at June 30, 2011 using the Black-Scholes Model and recorded decreases in the fair value of $0.4 million and $2.3 million for the three and six months ended June 30, 2011,
respectively, as gains in the other income (expense) line of our condensed consolidated statement of operations.  As of June 30, 2011, all of these warrants were outstanding and the fair value of the warrant liability was $1.2 million.
 

In May of 2009, we issued warrants to an institutional investor as part of a registered direct offering.  The warrants represented the right to acquire an aggregate of up to 392,157 common shares over a five year period beginning May 15, 2009 at an exercise price of $15.30 per
share.  In February of 2010, the holders of these warrants agreed to amend the terms of their warrants to remove the Eliminated Adjustment Provisions and the exercise price of these warrants was reduced from $15.30 per share to $0.015 per share.
 

Prior to amendment, we recorded the warrants issued in May of 2009 as a liability at fair value due to the Eliminated Adjustment Provisions and certain other provisions.  At December 31, 2009, the fair value of the warrant liabilities was $2.4 million, estimated using the
Monte Carlo Simulation Model (“Simulation Model”).  This warrant liability increased to $2.9 million on February 1, 2010 immediately prior to the amendment.  This $0.5 million increase was recorded as a loss in other income (expense).  Subsequent to amendment of the warrant
terms, on February 2, 2010, the fair value of the warrant liability using the Black-Scholes Model was $2.6 million.  The $0.3 million decrease in the fair value of the warrant liability was recorded as a gain in other income (expense).  In the first quarter of 2010, the holders of these
warrants exercised all warrants, acquiring 392,157 common shares for an aggregate exercise price of $5,882.
 

In June of 2009, we issued warrants to certain institutional investors as part of a registered direct offering.  The warrants represent the right to acquire an aggregate of up to 347,826 common shares over a five year period beginning December 11, 2009 at an exercise price of
$19.50 per share.  We have accounted for the warrants issued in June of 2009 as a liability at fair value.  In February of 2010, the holders of these warrants agreed to amend the terms of their warrants to remove the Eliminated Adjustment Provisions and we made a cash payment of
$4.5 million to these warrant holders, which was recorded in other income (expense).  The exercise price of these warrants remained unchanged at $19.50 per share.  As of December 31, 2010 all of these warrants were outstanding.  Prior to amendment, we recorded the warrants
issued in June of 2009 as a liability at fair value due to the Eliminated Adjustment Provisions and certain other provisions.  At December 31, 2009, the fair value of the warrant liabilities was $2.4 million, estimated using the Simulation Model.  This warrant liability increased to $3.3
million on February 1, 2010 immediately prior to the amendment.  This $0.9 million increase was recorded as a loss in other income (expense).
 

At December 31, 2010, the fair value of the warrant liabilities was $0.8 million, estimated using the Black-Scholes Model.  We revalued the warrant liability at June 30, 2011 using the Black-Scholes Model and recorded decreases in the fair value of $0.1 million and $0.5
million for the three and six months ended June 30, 2011,
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respectively, as gains in the other income (expense) line of our condensed consolidated statement of operations.  As of June 30, 2011, all of these warrants were outstanding and the fair value of the warrant liability was $0.2 million.
 

Income Taxes
 

Income tax expense was not material for the three and six months ended June 30, 2011 and 2010 and the year ended December 31, 2010.  We recognized $5.7 million in income tax expense in 2009 compared with an income tax benefit of $0.4 million in 2008.  Income tax
expense in 2009 is primarily related to $5.8 million of foreign income tax expense recognized in connection with the expansion of our existing collaboration with Takeda signed in February of 2009.  We were paid a $29 million expansion fee, of which $5.8 million was withheld for
payment to the Japanese taxing authority.  We also recognized $0.1 million of income tax benefit for 2009 relating to research and development refundable credits, in addition to the $0.4 million in research and development refundable credits recognized in 2008.
 

Accounting Standards Codification Topic 740, Income Taxes provides for the recognition of deferred tax assets if realization of such assets is more likely than not.  Based upon the weight of available evidence, which includes our historical operating performance and carry-
back potential, we have determined that total deferred tax assets should be fully offset by a valuation allowance.
 

We have recorded cumulative gross deferred tax assets of $214.3 million and $189.9 million at December 31, 2010 and 2009, respectively, principally attributable to the timing of the deduction of certain expenses associated with certain research and development expenses,
net operating loss and other carry-forwards.  We also recorded corresponding valuation allowances of $214.3 million and $189.9 million at December 31, 2010 and 2009, respectively, to offset these deferred tax assets, as management cannot predict with reasonable certainty that the
deferred tax assets to which the valuation allowances relate will be realized.
 

As of December 31, 2010, we had federal net operating loss carry-forwards of approximately $149.4 million to offset future taxable income.  We also had federal research and development tax credit carry-forwards of approximately $9.5 million.  Based on our initial analysis
under Section 382 (which subjects the amount of pre-change NOLs and certain other pre-change tax attributes that can be utilized to an annual limitation), we experienced an ownership change in 2009, which would substantially limit the future use of our pre-change NOLs and certain
other pre-change tax attributes per year.  To the extent we do not utilize our carry-forwards within the applicable statutory carry-forward periods, either because of Section 382 limitations or the lack of sufficient taxable income, the carry-forwards will expire unused.
 

We did not have unrecognized tax benefits as of June 30, 2011 and do not expect this to change significantly over the next twelve months.  We will recognize future interest and penalties accrued on any unrecognized tax benefits as a component of income tax expense.  As of
June 30, 2011, we have not accrued interest or penalties related to uncertain tax positions.
 
Liquidity and Capital Resources
 

Cash and cash equivalents at June 30, 2011 were $51.2 million compared with $37.3 million, $23.9 million and $10.8 million at December 31, 2010, 2009 and 2008, respectively.  Net cash used in operating activities was $13.3 million for the six months ended June 30, 2011,
compared with $32.5 million for the same period in 2010.  The decrease in cash used in operations for the six months ended June 30, 2011, as compared to same period of 2010, was primarily due to an increase in revenue receipts for license and collaborative fees, including the receipt
of the $15.0 million license fee as consideration for the collaboration with Servier, and the timing of collections of accounts receivable and payment of accounts payable.  In the first half of 2011, net accounts payable and accrued liabilities decreased by $2.5 million primarily due to
the payment in the period of employee bonuses for 2010.
 

Comparatively, for the six months ended June 30, 2010, trade and other receivables increased by $1.3 million primarily a result of increased activity related to NIAID 3 and deferred revenue decreased by $2.0 million primarily due to a decline in advance billings resulting
from decreased activity under our collaboration contracts and
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the accelerated recognition of the remaining $1.1 million of the unamortized balance in deferred revenue pertaining to a discontinued discovery and development program under our collaboration with Takeda.
 

Net cash used in operating activities was $52.5 million for the year ended December 31, 2010, compared with net cash provided by operating activities of $7.4 million for the same period in 2009 and net cash used in operating activities of $33.0 million for the same period in
2008.  The $60.0 million change in cash provided by operations in 2009 to cash used in operations in 2010 was primarily due to a decrease in revenue receipts for license and collaborative fees and royalties, and an increase in spending on XOMA 052 related to the Phase 2 clinical
program.  During 2010, we received one-time cash receipts of $3.7 million related to the sale of our CIMZIA® royalty stream and $4.0 million as final payment under our two antibody discovery collaboration agreements entered into with Arana and Kaketsuken.  Comparatively,
during 2009, we received one-time cash receipts of $23.2 million related to the expansion of our existing collaboration with Takeda and $22.3 million related to the sale of our LUCENTIS® royalty stream to Genentech.  In addition, we received $10.0 million in the second half of 2009
related to our two antibody discovery collaboration agreements entered into with Arana and Kaketsuken.
 

In addition, receivables and related party and other receivables increased by $13.6 million in 2010 primarily due to the $15.0 million up-front fee in connection with the license and collaboration agreement entered into with Servier in December of 2010.  These decreases in
cash provided by operations were partially offset by an increase in deferred revenue of $13.1 million, primarily related to the license and collaboration agreement entered into with Servier and an increase in the accounts payable and accrued liabilities balance of $2.7 million due to
increased research and development expenses and timing of payments.
 

We expect net cash used in operating activities to decrease in 2011 as a result of cash flows from our license and collaboration agreement with Servier and our new NIAID contract announced in October of 2011, as well as a reduction in XOMA 052 phase 2 development
costs.
 

The $40.4 million change in cash used in operations in 2008 to cash provided by operations in 2009 was primarily due to the receipt of $23.2 million in the first quarter of 2009 related to the expansion of our existing collaboration with Takeda, the receipt of $22.3 million in
the third quarter of 2009 related to the sale of our LUCENTIS® royalty interest to Genentech and the receipt of $10 million in the second half of 2009 related to two antibody discovery collaboration agreements entered into with Arana and Kaketsuken.
 

Cash used in operations for 2008 consisted of a net loss of $45.2 million offset by non-cash adjustments of $16.1 million, primarily related to depreciation and share-based compensation.  In addition, receivables increased by $4.6 million in 2008 primarily related to work
performed on the NIAID 3, Novartis, Merck/Schering-Plough and Takeda contracts, offset by a decrease in work performed on the Merck/Schering-Plough/AVEO contract and accrued liabilities decreased by $3.3 million primarily related to the reversal of the 2008 bonus accrual in
the fourth quarter when the Company decided it would not pay 2008 bonuses.  These decreases in cash were partially offset by an increase in the accounts payable balance of $3.0 million due to the Company paying vendors on longer terms and an increase in other liabilities of $2.1
million related to the NIAID 2 billing adjustment for which a credit was provided to the NIH to be applied to future work performed on the NIAID 2 contract.
 

Net cash used in investing activities was $2.3 million for the six months ended June 30, 2011, compared with $0.3 million for the same period of 2010, and $0.3 million for the year ended December 31, 2010, compared with net cash provided by investing activities of $10.6
million for the same period in 2009 and $3.2 million for the same period in 2008.  Cash used in investing activities in the six months ended June 30, 2011 and in 2010 primarily consisted of fixed asset purchases.
 

Net cash provided by investing activities of $10.6 million in 2009 primarily consisted of a decrease in the restricted cash balance of $9.5 million due to use of the funds for the repayment of our Goldman Sachs term loan in September of 2009.  In addition, we received
proceeds from maturities of investments of $1.3 million.  Net cash provided by investing activities of $3.2 million in 2008 consisted of net sales and maturities of investments of $14.8 million, partially offset by the transfer to restricted cash of $3.5 million relating to our term loan
facility with Goldman Sachs and purchases of fixed assets of $8.1 million, primarily relating to lab and production equipment.
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Net cash provided by financing activities was $30.0 million for the six months ended June 30, 2011, compared with $21.0 million for the same period of 2010.  Cash provided by financing activities in the first half of 2011 related to proceeds received from the incurrence of the
Servier loan for $20.1 million and the issuance of common shares for $9.9 million under the 2010 ATM Agreement and 2011 ATM Agreement.  Cash provided by financing activities in the first half of 2010 related to proceeds of $25.5 million received from the issuance of common
shares, partially offset by $4.5 million paid to the holders of warrants issued in June of 2009 upon modification of the terms.
 

Net cash provided by financing activities was $66.3 million for the year ended December 31, 2010, compared with net cash used in financing activities of $3.6 million for the same period in 2009 and net cash provided by financing activities of $16.8 million for the same
period in 2008.  Cash provided by financing activities in 2010 related to proceeds received from the issuance of common shares of $70.8 million, including gross proceeds of $21 million from an underwritten offering in February of 2010, $9.3 million from our 2009 ATM Agreement,
$14.2 million from our common share purchase agreement with Azimuth in August of 2010, and $29.7 million from our 2010 ATM Agreement.  This cash provided by financing activities was partially offset by $4.5 million paid to the holders of warrants issued in June of 2009 upon
modification of the terms.
 

Net cash used in financing activities in 2009 of $3.6 million related to the repayment in full of the Goldman Sachs term loan, including a principal payment of $8.4 million in the second quarter of 2009, repayment of the remaining outstanding balance of $42.0 million in
September of 2009, accrued interest to the date of payment of $2.4 million, and payment of a prepayment premium of $2.5 million.  This cash used in financing activities was partially offset by proceeds of $49.3 million received from the issuance of common shares in 2009, including
gross proceeds of $26.4 million from an equity line of credit in September of 2009, $22 million from two registered direct offerings in May of 2009 and June of 2009, and $2.8 million from our 2009 ATM Agreement.
 

Net cash provided by financing activities in 2008 of $16.8 million related to the refinancing of our original loan facility with Goldman Sachs in May of 2008, which netted proceeds of approximately $30.9 million, partially offset by a principal payment of $8.2 million against
the outstanding balance of the original facility with Goldman Sachs in the first quarter of 2008.  In addition, principal payments of $4.6 million on the new Goldman Sachs facility and $8.9 million on our Novartis note were made in the fourth quarter of 2008.  We also received
proceeds of $7.6 million from the issuance of common shares related to draws made on our equity line of credit with Azimuth.
 

Foreign Exchange Options
 

We hold debt and may incur expenses denominated in foreign currencies, which exposes us to market risk associated with foreign currency exchange rate fluctuations between the U.S. dollar and the Euro.  We are required to make principal and accrued interest payments in
Euros on our €15.0 million loan from Servier.  In order to manage our foreign currency exposure related to these payments, in May of 2011, we entered into two foreign exchange option contracts to buy €15.0 million and €1.5 million on January 2016 and January 2014,
respectively.  By having these option contracts in place, our foreign exchange rate risk is reduced if the U.S. dollar weakens against the Euro.  However, if the U.S. dollar strengthens against the Euro, we are not required to exercise these options, but will not receive any refund on
premiums paid.
 

Upfront premiums paid on these foreign exchange option contracts totaled $1.5 million.  The fair values of these option contracts are re-valued at each reporting period and are estimated based on pricing models using readily observable inputs from actively quoted
markets.  The fair values of these option contracts are included in other assets on the condensed consolidated balance sheet and changes in fair value on these contracts are included in other income (expense) on the condensed consolidated statements of operations.  The foreign
exchange options were revalued at June 30, 2011 and had an aggregate fair value of $1.7 million, and we recognized a gain of $0.2 million related to the revaluation for the three and six months ended June 30, 2011.
 

Servier Loan
 

In December of 2010, in connection with the license and collaboration agreement entered into with Servier, we executed a loan agreement with Servier, which provided for an advance of up to €15.0 million.  The loan was fully funded in January of 2011, with the proceeds
converting to approximately $19.5 million.  The loan is secured
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by an interest in XOMA’s intellectual property rights to all XOMA 052 indications worldwide, excluding certain rights in the U.S. and Japan.  Interest is calculated at a floating rate based on a Euro Inter-Bank Offered Rate (“EURIBOR”) and subject to a cap.  The interest rate is reset
semi-annually in January and July of each year.  The interest rate for the initial interest period was 3.22%.  The interest rate has been reset to 3.83% for the six-month period from July 2011 through January 2012.  Interest is payable semi-annually; however, the loan agreement
provides for a deferral of interest payments over a period specified in the agreement.  During the deferral period, accrued interest will be added to the outstanding principal amount for the purpose of interest calculation for the next six-month interest period.  On the repayment
commencement date, all unpaid and accrued interest shall be paid to Servier and thereafter, all accrued and unpaid interest shall be due and payable at the end of each six-month period.  The loan matures in 2016; however, after a specified period prior to final maturity, the loan is to be
repaid (i) at Servier’s option, by applying up to a significant percentage of any milestone or royalty payments owed by Servier under our collaboration agreement and (ii) using a significant percentage of any upfront, milestone or royalty payments we receive from any third party
collaboration or development partner for rights to XOMA 052 in the U.S. and/or Japan.  In addition, the loan becomes immediately due and payable upon certain customary events of default.  At June 30, 2011, the outstanding principal balance under this loan was $21.6 million.  For
the three and six months ended June 30, 2011, we recorded unrealized foreign exchange losses of $0.5 million and $2.1 million, respectively, related to the re-measurement of the loan as of June 30, 2011.
 

The loan has a stated interest rate lower than the market rate based on comparable loans held by similar companies, which represents additional value to us.  We recorded this additional value as a discount to the face value of the loan amount, at its fair value of $8.9
million.  The fair value of this discount, which was determined using a discounted cash flow model, represents the differential between the stated terms and rates of the loan and market rates.  Based on the association of the loan with the collaboration arrangement, we recorded the
offset to this discount as deferred revenue.
 

The loan discount is amortized under the effective interest method over the expected five-year life of the loan.  We recorded non-cash interest expense of $0.4 million and $0.7 million during the three and six months ended June 30, 2011, respectively, resulting from the
amortization of the loan discount.  At June 30, 2011, the net carrying value of the loan was $13.2 million.
 

We believe that realization of the benefit and the associated deferred revenue is contingent on the loan remaining outstanding over the five-year contractual term of the loan.  If we were to stop providing service under the collaboration arrangement and the arrangement is
terminated, the maturity date of the loan would be accelerated and a portion of measured benefit would not be realized.  As the realization of the benefit is contingent, in part, on the provision of future services, we are recognizing the deferred revenue over the expected five-year life of
the loan.  The deferred revenue is amortized under the effective interest method, and we recorded $0.4 million and $0.7 million of related non-cash revenue during the three and six months ended June 30, 2011.
 

Equity Line of Credit
 

In October of 2008, we entered into a common share purchase agreement (the “2008 Purchase Agreement”) with Azimuth, pursuant to which we obtained a committed equity line of credit facility (the “2008 Facility”).  From the inception of the 2008 Facility through 2009, we
sold a total of 2,815,228 common shares to Azimuth for aggregate gross proceeds of $33.9 million.  This included the sale of 2.3 million shares in two transactions in September of 2009.  Offering expenses incurred in 2009 related to sales to Azimuth were $0.4 million.  At the end of
the third quarter of 2009, the 2008 Facility was no longer in effect, and no additional shares can be issued thereunder.
 

In July of 2010, we entered into a common share purchase agreement (the “2010 Purchase Agreement”) with Azimuth pursuant to which we obtained a committed equity line of credit facility (the “2010 Facility”).  In August of 2010, we sold a total of 3,421,407 common
shares under the 2010 Facility for aggregate gross proceeds of $14.2 million, representing the maximum number of shares that could be sold under the 2010 Facility.  As a result, the 2010 Facility is no longer in effect, and no additional shares can be issued thereunder.
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Underwritten Offering
 

In February of 2010, we completed an underwritten offering of 2.8 million units, with each unit consisting of one of our common shares and a warrant to purchase 0.45 of a common share, for gross proceeds of approximately $21 million, before deducting underwriting
discounts and commissions and estimated offering expenses of $1.7 million.  The warrants, which represent the right to acquire an aggregate of up to 1.26 million common shares, are exercisable beginning six months and one day after issuance and have a five-year term and an
exercise price of $10.50 per share.  As of December 31, 2010 all of these warrants were outstanding.
 

Registered Direct Offerings
 

In May of 2009, we entered into a definitive agreement with an institutional investor to sell 784,313 units, with each unit consisting of one of our common shares and a warrant to purchase 0.50 of a common share, for gross proceeds of approximately $10 million, before
deducting placement agent fees and estimated offering expenses of $0.8 million, in a registered direct offering.  In the first quarter of 2010, the holders of these warrants exercised all warrants, acquiring 392,157 common shares for an aggregate exercise price of $5,882.
 

In June of 2009, we entered into a definitive agreement with certain institutional investors to sell 695,652 units, with each unit consisting of one of our common shares and a warrant to purchase 0.50 of a common share, for gross proceeds of approximately $12 million, before
deducting placement agent fees and estimated offering expenses of $0.8 million, in a second registered direct offering.  In February of 2010, the holders of these warrants agreed to amend the terms of their warrants to remove the Eliminated Adjustment Provisions and we made a cash
payment of $4.5 million to these warrant holders, which was recorded in other income (expense).  As of December 31, 2010 all of these warrants were outstanding.
 

ATM Agreements
 

In the third quarter of 2009, we entered into the 2009 ATM Agreement, under which we could sell up to 1.7 million of our common shares from time to time through Wm Smith, as our agent for the offer and sale of the common shares.  From the inception of the 2009 ATM
Agreement through October of 2010, the Company sold a total of 1.7 million common shares through Wm Smith, constituting all of the shares available for sale under the agreement, for aggregate gross proceeds of $12.2 million, including 1.4 million common shares sold in 2010 for
aggregate gross proceeds of $9.3 million.  Total offering expenses related to these sales were $0.4 million.
 

In the third quarter of 2010, we entered into the 2010 ATM Agreement, with Wm Smith and MLV (the “Agents”), under which we could sell common shares from time to time through the Agents, as our agents for the offer and sale of the common shares, in an aggregate
amount not to exceed the amount that can be sold under our registration statement on Form S-3 (File No. 333-148342) filed with the U.S. Securities and Exchange Commission (the “SEC”) on December 26, 2007 and declared effective by the SEC on May 29, 2008.  The Agents could
sell the common shares by any method permitted by law deemed to be an “at the market” offering as defined in Rule 415 of the Securities Act of 1933, as amended (the “Securities Act”), including without limitation sales made directly on The NASDAQ Global Market, on any other
existing trading market for the common shares or to or through a market maker.  The Agents could also sell the common shares in privately negotiated transactions, subject to our prior approval.  From the inception of the 2010 ATM Agreement through May of 2011, we sold a total of
7,560,862 common shares under this agreement for aggregate gross proceeds of $34.0 million, including 821,386 common shares sold in 2011 for aggregate gross proceeds of $4.4 million.  Total offering expenses incurred related to sales under the 2010 ATM Agreement from
inception to May of 2011 were $1.0 million, including $0.1 million incurred in 2011.  In May of 2011, 2010 ATM Agreement expired by its terms, and there will be no further issuances under this facility.
 

On February 4, 2011, we entered into an At Market Issuance Sales Agreement (the “2011 ATM Agreement”), with MLV, under which we may sell common shares from time to time through the MLV, as our agent for the offer and sale of the common shares, in an aggregate
amount not to exceed the amount that can be sold under our registration statement on Form S-3 (File No. 333-172197) filed with the SEC on February 11, 2011 and amended on March 10, 2011 and June 3, 2011, which was declared effective by the SEC on June 6, 2011.  MLV may
sell the
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common shares by any method permitted by law deemed to be an “at the market” offering as defined in Rule 415 of the Securities Act, including without limitation sales made directly on The NASDAQ Global Market, on any other existing trading market for the common shares or to
or through a market maker.  MLV may also sell the common shares in privately negotiated transactions, subject to our prior approval.  From the inception of the 2011 ATM Agreement through June 30, 2011, we sold a total of 2,398,017 common shares under this agreement for
aggregate gross proceeds of $5.9 million, of which $3.7 million of cash was received in June of 2011 with the remaining $2.2 million of cash received in July of 2011.  Total offering expenses incurred related to sales under the 2011 ATM Agreement from inception to June 30, 2011
were $0.2 million.  From July 1, 2011 through September 29, 2011, 1,205,405 additional common shares were sold through MLV for aggregate gross proceeds of $2.6 million.  Total offering expenses related to these sales from July 1, 2011 to September 29, 2011 were approximately
$0.1 million.
 

Net proceeds from the sale of shares under the 2008 Purchase Agreement, the 2010 Purchase Agreement, the 2009 ATM Agreement, the 2010 ATM Agreement, the 2011 ATM Agreement, registered direct offerings and other equity offerings were used to continue
development of our XOMA 052 product candidate and for other working capital and general corporate purposes.  We also used certain of these proceeds to repay the Goldman Sachs term loan in September of 2009.  As of September 29, 2011, there were approximately $91.5 million
of gross proceeds available for issuance pursuant to the above-mentioned registration statement.
 

*           *           *
 

We have incurred significant operating losses and negative cash flows from operations since our inception.  At June 30, 2011, we had an accumulated deficit of $867.8 million, cash and cash equivalents of $51.2 million and working capital of $43.5 million.  During the
remainder of 2011, we expect to continue using our cash and cash equivalents to fund ongoing operations.  Additional licensing, antibody discovery and development collaboration agreements, government funding and financing arrangements may positively impact our cash
balances.  Based on our cash reserves and anticipated spending levels, revenue from collaborations including the XOMA 052 collaboration agreement with Servier, funding from the loan agreement with Servier, biodefense contracts and licensing transactions and other sources of
funding that we believe to be available, we estimate that we have sufficient cash resources to meet our anticipated net cash needs through the next twelve months.  Any significant revenue shortfalls, increases in planned spending on development programs or more rapid progress of
development programs than anticipated, as well as the unavailability of anticipated sources of funding, could shorten this period.  If adequate funds are not available, we will be required to delay, reduce the scope of, or eliminate one or more of our product development programs and
further reduce personnel-related costs.  Progress or setbacks by potentially competing products may also affect our ability to raise new funding on acceptable terms.
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QUANTITATIVE AND QUALITATIVE DISCLOSURES ABOUT MARKET RISK
 
Interest Rate Risk
 

Our exposure to market rate risk for changes in interest rates relates primarily to our investment portfolio and our secured note and loan agreements.  By policy, we make our investments in high quality debt securities, limit the amount of credit exposure to any one issuer and
limit duration by restricting the term of the instrument.  We generally hold investments to maturity, with a weighted average portfolio period of less than twelve months.  However, if the need arose to liquidate such securities before maturity, we may experience losses on liquidation.
 

We hold interest-bearing instruments that are classified as cash and cash equivalents.  Fluctuations in interest rates can affect the principal values and yields of fixed income investments.  If interest rates in the general economy were to rise rapidly in a short period of time, our
fixed income investments could lose value.
 

The following table presents the amounts and related weighted average interest rates of our cash and cash equivalents at June 30, 2011 and December 31, 2010 (in thousands, except interest rates):
 

 Maturity  

Carrying
Amount

(in thousands)   
Fair Value

(in thousands)   
Average

Interest Rate  
June 30, 2011
Cash and cash equivalents Daily to 90 days  $ 51,156  $ 51,157   0.10%
December 31, 2010
Cash and cash equivalents

 
Daily to 90 days  $ 37,304  $ 37,304   0.09%

As of June 30, 2011, we have an outstanding principal balance on our note with Novartis of $13.9 million, which is due in 2015.  The interest rate on this note is charged at a rate of USD six-month LIBOR plus 2%, which was 2.39% at June 30, 2011.  No further borrowing is
available under this note.
 

As of June 30, 2011, we have an outstanding principal balance on our loan with Servier of €15.0 million, which converts to approximately $21.6 million at June 30, 2011.  The interest rate on this loan is charged at a floating rate based on a Euro Inter-Bank Offered Rate
(“EURIBOR”) and subject to a cap.  The interest rate was equal to 3.22% at June 30, 2011, and has been reset to 3.83% for six month period from July 2011 through January 2012.  No further borrowing is available under this loan.
 

The variable interest rates related to our long-term debt instruments are based on LIBOR and EURIBOR.  We estimate that a hypothetical 100 basis point change in interest rates could increase or decrease our interest expense by approximately $0.4 million on an annualized
basis.
 
Foreign Currency Risk
 

We hold debt and may incur expenses denominated in foreign currencies.  The amount of debt owed or expenses incurred will be impacted by fluctuations in these foreign currencies.  When the U.S. dollar weakens against foreign currencies, the U.S. dollar value of the
foreign-currency denominated debt and expense increases, and when the U.S. dollar strengthens against these currencies, the U.S. dollar value of the foreign-currency denominated debt and expense decreases.  Consequently, changes in exchange rates will affect the amount we are
required to repay on our €15.0 million loan from Servier and may affect our results of operations.  Our loan from Servier was fully funded in January of 2011, with the proceeds converting to approximately $19.5 million using the January 13, 2011 Euro to USD exchange rate.  At June
30, 2011, the €15.0 million outstanding principal balance under this loan agreement would have equaled approximately $21.6 million using the June 30, 2011 Euro to USD exchange rate.  In May of 2011, in order to manage our foreign currency exposure relating to our principal and
interest payments on our loan from Servier, we entered into two foreign exchange option contracts.  Our use of derivative financial instruments represents risk management; we do not enter into derivative financial contracts for trading purposes.  Refer to the Unaudited Interim
Financial Statements, Note 3 of Notes to Consolidated Financial Statements, included
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elsewhere in this prospectus for additional information of the foreign exchange option contracts.  Our derivative financial instruments are recorded in the consolidated balance sheets at fair value as of the balance sheet dates.
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BUSINESS
 
Overview
 

XOMA is a biopharmaceutical company focused on the discovery, development and manufacture of therapeutic antibodies designed to treat autoimmune, cardio-metabolic, infectious, inflammatory and oncological diseases.  Our proprietary development pipeline includes
XOMA 052, an antibody that inhibits interleukin-1 beta (“IL-1 beta”) which is expected to advance into Phase 3 development for the treatment of Behcet’s uveitis in 2011 and Phase 2 development for cardiovascular disease in 2012; XOMA 3AB, a biodefense anti-botulism product
candidate comprised of a combination, or cocktail, of antibodies which is in Phase 1 development to assess its safety, tolerability and pharmacokinetic profile; and preclinical antibody discovery programs in several indications, including autoimmune, cardio-metabolic, inflammatory,
and oncological diseases.  We have a fully integrated product development platform, extending from preclinical science and clinical development to scale-up development and manufacturing.
 

We have entered into a license and collaboration agreement with Les Laboratoires Servier (“Servier”), to jointly develop and commercialize XOMA 052 in multiple indications.  XOMA 052 is designed to inhibit the pro-inflammatory cytokine IL-1 beta that is believed to be a
primary trigger of pathologic inflammation in multiple diseases.  Under the terms of the agreement, Servier has worldwide rights to diabetes and cardiovascular disease indications and rights outside the U.S. and Japan to Behcet’s uveitis and other inflammatory disease and oncology
indications.  XOMA retains development and commercialization rights for Behcet’s uveitis and other inflammatory disease and oncology indications in the U.S. and Japan, and has an option to reacquire rights to diabetes and cardiovascular disease indications from Servier in these
territories.  Should we exercise our option to reacquire rights to the diabetes and cardiovascular disease indications in the U.S. and Japan, we will be required to pay Servier an option fee and partially reimburse their incurred development expenses.
 

Our biodefense initiatives currently include a $65.0 million multiple-year contract funded by the National Institute of Allergy and Infectious Diseases (“NIAID”), a part of the National Institutes of Health (“NIH”), to support our ongoing development of anti-botulism
antibody product candidates, of which the first, XOMA 3AB, is in a Phase 1 clinical trial.  This contract is the third that NIAID has awarded us for the development of botulinum antitoxins.  In October of 2011, we announced that we had been awarded a fourth contract for up to $28.0
million over five years to develop broad-spectrum antitoxins for the treatment of human botulism poisoning, bringing the program’s total potential awards to approximately $120 million.  We also develop products with premier pharmaceutical companies including Novartis AG
(“Novartis”) and Takeda Pharmaceutical Company Limited (“Takeda”).
 

We have a premier antibody discovery and development platform that incorporates a collection of antibody phage display libraries and proprietary Human Engineering™, affinity maturation, Bacterial Cell Expression (“BCE”) and manufacturing technologies that enhance
our ability and that of our collaboration and development partners to discover and develop new therapeutic antibodies.  BCE is a key biotechnology for the discovery and manufacturing of antibodies and other proteins.  To date, more than 60 pharmaceutical and biotechnology
companies have signed BCE licenses, and a number of licensed product candidates are in clinical development.  We continue to develop and commercialize additional antibody-related technologies including proprietary display technologies to enable antibody discovery and
optimization.  Our technologies have contributed to the success of marketed antibody products, including LUCENTIS® (ranibizumab injection) for wet age-related macular degeneration and CIMZIA® (certolizumab pegol) for rheumatoid arthritis and Crohn’s disease.
 
Strategy
 

We are advancing a pipeline of biologic products using our proven expertise, technologies and capabilities from antibody discovery through product development.  We seek to expand our pipeline by developing proprietary products and technologies, providing contract
services to government agencies responsible for biodefense and entering into licensing and collaborative arrangements with pharmaceutical and biotechnology companies.  The principal elements of our strategy are to:
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·  Focus on advancing XOMA 052, our lead product candidate.  Using our proprietary antibody technologies, capabilities and expertise, we discovered XOMA 052, an antibody that inhibits IL-1 beta.  XOMA 052 has the potential to address the underlying
inflammatory causes of a wide range of unmet medical needs by targeting IL-1 beta, a cytokine that triggers inflammatory pathways in the body.  In 2010, we announced positive results from a Phase 2 proof-of-concept clinical trial evaluating XOMA 052 in
Behcet’s uveitis, demonstrating rapid improvement in vision-threatening disease exacerbations in all seven treated patients despite discontinuation of immunosuppressive drugs such as cyclosporine and/or azathioprine.  The drug was well-tolerated in this trial, and no
drug-related serious adverse events were reported.
 
In August of 2010, we obtained Food and Drug Administration (“FDA”) orphan drug status for XOMA 052 for the treatment of Behcet’s disease.  The designation offers a number of potential incentives, which may include, among others, a seven-year period of
U.S. marketing exclusivity from the date of marketing authorization, written guidance on the non-clinical and clinical studies needed to obtain marketing approval, and tax credits for certain clinical research.  In October of 2010, XOMA 052 was granted orphan
drug status by the European Medicines Agency (“EMA”) for the treatment of Behcet’s disease.  The designation generally provides EU market exclusivity for up to ten years following approval for the given indication.  Other potential benefits include protocol
assistance, direct access to centralized marketing authorization procedures and financial incentives.
 
In December of 2010, we entered into an agreement with Servier to jointly develop and commercialize XOMA 052 in multiple indications, which provided for a non-refundable upfront payment of $15.0 million that we received in January of 2011.  In
connection with this agreement, Servier will fully fund the first $50.0 million of future XOMA 052 global clinical development and chemistry and manufacturing controls (“CMC”) expenses, and 50% of further expenses, for the Behcet’s uveitis indication,
which is expected to advance into Phase 3 development in 2011.
 
In January of 2011, we received the full €15.0 million advance allowed under our loan agreement with Servier dated December 30, 2010, converting to U.S. dollar proceeds of approximately $19.5 million.
 
In March of 2011, we announced that our Phase 2b trial of XOMA 052 in Type 2 diabetes in 421 patients did not achieve the primary endpoint of reduction in hemoglobin A1c (“HbA1c”) after six monthly treatments with XOMA 052 compared to
placebo.  Significant decreases were observed in C-reactive protein (“CRP”), a biomarker for the risk of heart attack, stroke and other cardiovascular diseases, in all dose groups versus placebo.  In addition, significant improvements in high-density
lipoprotein (“HDL”), or “good” cholesterol, were observed in two of four XOMA 052 dose groups versus placebo.  XOMA 052 was well-tolerated in this trial, with no serious drug-related adverse events and a safety profile consistent with previous trials.
 
In June of 2011, we announced top line trial results from our six-month Phase 2a trial in 74 patients where XOMA 052 was shown to be well-tolerated with no significant differences in adverse events between XOMA 052 and placebo.  Evidence of
biological activity was observed including a reduction in CRP.  There were no differences in glycemic control between the drug and placebo groups as measured by HbA1c levels.

 
·  Continue building our biodefense business.  To date, we have been awarded four contracts, totaling up to approximately $120 million, from NIAID, to support our ongoing development of XOMA 3AB and additional product candidates for the treatment of botulism

poisoning.  In addition, our biodefense programs include two subcontracts with SRI International totaling $4.3 million, funded through NIAID, for the development of antibodies to neutralize H1N1 and H5N1 influenza viruses and the virus that causes severe acute
respiratory syndrome (“SARS”).  We will continue to seek further opportunities to work with government and other institutions.
 
In May of 2011, NIAID informed us that it was initiating a Phase 1 trial of XOMA 3AB, a novel formulation of three antibodies designed to prevent and treat botulism poisoning.  This double-blind, dose-escalation study in approximately 24 healthy volunteers is
designed to assess the safety and tolerability, and determine the pharmacokinetic profile, of XOMA 3AB.
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·  Advancing our proprietary preclinical pipeline candidates.  We will continue to develop our proprietary preclinical pipeline, which includes candidates in development for autoimmune, cardio-metabolic, infectious, inflammatory, and oncological diseases.
 
In June of 2011, we announced our discovery of two new classes of fully-human monoclonal antibodies which activate or sensitize the insulin receptor in vivo, each representing a distinct new therapeutic approach to the treatment of patients with
diabetes.  Separate studies of XMetA, our lead product candidate in the first such class, and XMetS, our lead product candidate in the second such class, demonstrated that they reduced fasting blood glucose levels and improved glucose tolerance in mouse models
of diabetes These data were presented at the American Diabetes Association’s 71st Scientific Sessions.

 
·  Generate collaboration and licensing revenue.  We have generated significant revenue from collaborations and licensing related to our proprietary technologies, including our phage display libraries, BCE, Human Engineering, and Targeted Affinity Enhancement

(“TAE™”) technologies.  Historically, we have established technology collaborations with several companies to provide access to multiple proprietary antibody discovery and optimization technologies.  In addition, we have licensed our BCE technology to more
than 60 companies in exchange for license, milestone and other fees, royalties and complementary technologies, and a number of licensed product candidates are in clinical development.  We believe we can continue to generate revenue from our proprietary
technologies in the future.

 
Proprietary Products
 

As part of our strategy, we are focusing our technology and resources on advancing our emerging proprietary pipeline.  Below is a summary of our proprietary products:
 

·  XOMA 052 is a potent monoclonal antibody with the potential to improve the treatment of patients with a wide variety of inflammatory diseases.  XOMA 052 binds strongly to IL-1 beta, a pro-inflammatory cytokine involved in the development of Behcet’s uveitis,
Type 2 diabetes, cardiovascular disease, rheumatoid arthritis, gout and other diseases.  By binding to IL-1 beta, XOMA 052 inhibits the activation of the IL-1 receptor, thereby preventing the cellular signaling events that produce inflammation.  XOMA 052 is a
humanized IgG2 antibody.  Based on its binding properties, specificity for IL-1 beta and half-life in the body, XOMA 052 may provide convenient dosing of once per month or less frequently.
 
In December of 2010, we entered into an agreement with Servier to jointly develop and commercialize XOMA 052 in multiple indications.

 
·  XOMA 3AB is a multi-antibody product designed to neutralize the most potent of the botulinum toxins, Type A, which causes paralysis and is a bioterrorism threat.  Our anti-botulism program has been expanded to include additional product candidates and is the

first of its kind to combine multiple human antibodies in each product candidate to target a broad spectrum of the most toxic botulinum toxins, including the three most toxic serotypes of botulism, Types A, B and E.  The antibodies are designed to bind to each toxin
and enhance the clearance of the toxin from the body.  The use of multiple antibodies increases the likelihood of clearing the harmful toxins by providing specific protection against each toxin type.  In contrast to existing agents that treat botulism, XOMA uses
advanced human monoclonal antibody technologies in an effort to achieve superior safety, potency and efficacy, and avoid life-threatening immune reactions associated with animal-derived products.
 
XOMA 3AB is currently in a Phase 1 study funded and conducted by NIAID.  We have a history of successfully providing contract services to the U.S. government for the development of anti-botulinum neurotoxin antibodies.
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·  Preclinical Product Pipeline:  We are pursuing additional opportunities to further broaden our preclinical product pipeline.  These include internal discovery programs, product development collaborations with other pharmaceutical and biotechnology companies
and evaluation of product in-licensing, in-kind product trades and acquisition opportunities.

 
Partnership Products
 

Historically, XOMA has provided contract research and development services for world-class organizations, such as Novartis, Takeda, and Schering Plough Research Institute, a division of Schering Corporation, now a subsidiary of Merck & Co. (referred to herein as
“Merck/Schering-Plough”), in pursuit of new antibody products.  In more recent years, we have been evolving our business focus from a service provider model to a proprietary product development model.  However, we will continue to capitalize on collaborative partnership
arrangements as opportunities arise.  Below is the current status of such collaborations:
 

·  Therapeutic Antibodies with Takeda: Since 2006, Takeda has been a collaboration partner for therapeutic monoclonal antibody discovery and development against multiple targets selected by them.  In February of 2009, we expanded our existing collaboration to
provide Takeda with access to multiple antibody technologies, including a suite of research and development technologies and integrated information and data management systems.  In the first quarter of 2010, we received a $1.0 million payment from Takeda for
achieving a pre-established, pre-clinical milestone under our collaboration agreement and may receive potential milestones and royalties on sales of antibody products in the future.

 
·  Therapeutic Antibodies with Novartis: In November of 2008, we restructured our product development collaboration with Novartis.  Under the restructured agreement, Novartis received control over the two ongoing programs under the original product

development collaboration entered into in 2004 with Novartis (then Chiron Corporation).  In exchange, we recognized $13.7 million in revenue in 2008 and may, in the future, receive milestones and double-digit royalty rates for the programs and options to develop
or receive royalties from four additional programs.

 
·  Therapeutic Antibodies with Merck/Schering-Plough : Merck/Schering-Plough has been a collaboration partner since 2006 for therapeutic monoclonal antibody discovery and development against multiple targets selected by them.  In January of 2011, we

successfully completed the contract services we had agreed to perform under the collaboration agreement with Merck/Schering-Plough.
 
Technology Licenses and Royalties
 

Technology Licenses
 

Below is a summary of certain proprietary technologies owned by us and available for licensing to other companies:
 

·  Antibody discovery technologies: XOMA uses human antibody phage display libraries in its discovery of therapeutic candidates, and we offer access to multiple libraries, including novel libraries developed internally, as part of our collaboration business.  We
believe that access to multiple libraries offers a number of benefits to XOMA and its collaboration partners, because it enables use of libraries best suited to the needs of a particular discovery project to increase the probability of technical and business success in
finding rare and unique functional antibodies directed to targets of interest.

 
·  Bacterial Cell Expression: The production or expression of antibodies using bacteria is an enabling technology for the discovery and selection, as well as the development and manufacture, of recombinant protein pharmaceuticals, including diagnostic and

therapeutic antibodies for commercial
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purposes.  Genetically engineered bacteria are used in the recombinant expression of target proteins for biopharmaceutical research and development.  Reasons include the relative simplicity of gene expression in bacteria as well as many years of experience culturing such
species as E. coli in laboratories and manufacturing facilities.  XOMA scientists have developed bacterial expression technologies for producing antibodies and other recombinant protein products.

 
We have granted more than 60 licenses to biotechnology and pharmaceutical companies to use our patented and proprietary technologies relating to bacterial expression of recombinant pharmaceutical products.  Bacterial antibody expression is also a key technology used in
multiple systems for high-throughput screening of antibody domains.  Expression of antibodies by phage display technology, for example, depends upon the expression and secretion of antibody domains from bacteria as properly folded, functional proteins.

 
Many licensees of our bacterial cell expression technology have developed, or are in the process of developing, antibodies for which we may be entitled to future milestone payments and royalties on product sales.  Under the terms of our license agreement with Pfizer Inc.
(“Pfizer”), signed in 2007, we received an up-front cash payment of $30 million and from 2008 through September 29, 2011 we received milestone payments relating to five undisclosed product candidates, including a payment of $0.5 million for the initiation of a Phase 3
clinical trial.  We may also be eligible for additional milestone payments aggregating up to $6.2 million relating to these five product candidates and low single-digit royalties on future sales of all products subject to this license.  In addition, we may receive potential milestone
payments aggregating up to $1.7 million for each additional qualifying product candidate.  Our right to milestone payments expires on the later of the expiration of the last-to-expire licensed patent or the tenth anniversary of the effective date.  Our right to royalties expires upon
the expiration of the last-to-expire licensed patent.

 
Current licensees include but are not limited to the following entities:

 
Active Biotech AB Centocor Ortho Biotech (now a member of Johnson & Johnson)

 
MorphoSys AG

Affimed Therapeutics AG Crucell Holland B.V. (now a member of Johnson & Johnson)
 

Novartis AG

Affitech AS Dompe, s.p.a. Pfizer Inc.
 Dyax Corp. Takeda Pharmaceutical Company Ltd.
Applied Molecular Evolution, Inc. (now a subsidiary of Eli Lilly and Company) Eli Lilly and Company

 
Genentech, Inc. (now a member of the Roche Group)

The Medical Research Council

  
Invitrogen Corp.

UCB S.A.

Aventis Pharma Deutschland GmbH (Hoechst) (now Sanofi-Aventis)  
Merck & Co., Inc.

Verenium Corp.
 
Wyeth Pharmaceuticals Division (now a member of Pfizer Inc.)

Bayer Healthcare AG Mitsubishi Tanabe Pharma Corp.  
BioInvent International AB   
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These licenses are sometimes associated with broader agreements which may include expanded license rights, cell line development and process development.
 

·  Human Engineering™: HE™ is a proprietary humanization technology that allows modification of non-human monoclonal antibodies to reduce or eliminate detectable immunogenicity and make them suitable for medical purposes in humans.  The technology uses
a unique method developed by us, based on analysis of the conserved structure-function relationships among antibodies.  The method defines which residues in a non-human variable region are candidates to be modified.  The result is a HE™ antibody with preserved
antigen binding, structure and function, and with eliminated or greatly reduced immunogenicity.  Human Engineering™ technology was used in development of XOMA 052 and is used in the development of certain other antibody products.

 
·  Targeted Affinity Enhancement™:  TAE™ is a proprietary technology involving the assessment and guided substitution of amino acids in antibody variable regions, enabling efficient optimization of antibody binding affinity and selectivity

modulation.  TAE™ generates a comprehensive map of the effects of amino acid mutations likely to impact binding.  The technology is utilized by XOMA scientists and has been licensed to a number of our collaborators.
 

We also have access to certain intellectual property rights and services that augment our existing integrated antibody technology platform and development capabilities and further compress product development timelines.  This broad antibody technology platform and
expertise is available for building our antibody product pipeline as well as those of our collaborators.
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Proprietary Product Summary:
 

The following table describes important information related to the products we are currently developing:
 
Program Description Indication Status Developer
XOMA 052 HE™ antibody to IL-1 beta Behcet’s uveitis, Type 2 diabetes, Type 1 diabetes, and

cardio-metabolic diseases
Planned Phase 3 for Behcet’s uveitis in 2011 and planned Phase
2 for Behcet’s uveitis, Type 2 diabetes, Type 1 diabetes, and
cardio-metabolic diseases in 2012

XOMA (in collaboration with Servier)

XOMA 3AB Therapeutic antibodies to multiple Type A botulinum
neurotoxins

Botulism poisoning Phase 1 XOMA (NIAID-funded)

XMetA,
XMetS

Fully human monoclonal antibodies Diabetes, metabolic disorders Preclinical XOMA

Multiple preclinical programs Fully human monoclonal antibodies to undisclosed disease
targets

Autoimmune, cardio-metabolic, infectious,
inflammatory, and oncological diseases

Preclinical XOMA

Partnership Product Summary:
 

The following table describes important information related to certain products that we are currently developing or have developed in the past, for which we may earn royalties on product sales in the future:
 
Program Description Indication Status Developer
HCD 122 and LFA 102 Fully human antibody to CD40 and HE™ antibody to prolactin

receptor
Hematologic tumors; other undisclosed diseases Phase 1 and 2; Phase 1 Novartis (fully-funded)

Therapeutic antibodies Fully human monoclonal antibodies to undisclosed disease
targets

Undisclosed Preclinical Takeda (fully-funded)

Therapeutic antibodies HE™ monoclonal antibody to HGF Non-small cell lung cancer; solid tumors and multiple
myeloma

Phase 2; Phase 1 AVEO (fully-funded)

Licensed Product Summary:
 

The following table describes important information related to certain products developed under licenses with us, for which we earn or may earn royalties on product sales in the future:
 
Program Description Indication Status Developer
Various products in development by Pfizer Various monoclonal antibodies to undisclosed disease targets Undisclosed diseases Various phases of clinical and preclinical development Pfizer
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Various products in development by other
licensees

Various monoclonal antibodies to undisclosed disease targets Undisclosed diseases Various phases of clinical and preclinical development Various licensees

Financial and Legal Arrangements of Product Collaborations, Licensing and Other Arrangements
 
Collaboration and Licensing Agreements
 

Servier
 

We have entered into a license and collaboration agreement with Servier, to jointly develop and commercialize XOMA 052 in multiple indications, which provides for a non-refundable upfront payment of $15 million that was received by us in January of 2011.  Under the
terms of the agreement, Servier has worldwide rights to diabetes and cardiovascular disease indications and rights outside the U.S. and Japan to Behcet’s uveitis and other inflammatory and oncology indications.  XOMA retains development and commercialization rights for Behcet’s
uveitis and other inflammatory disease and oncology indications in the U.S. and Japan, and has an option to reacquire rights to diabetes and cardiovascular disease indications from Servier in these territories (the “Cardiometabolic Indications Option”).  Should we exercise the
Cardiometabolic Indications Option, we will be required to pay Servier an option fee and partially reimburse their incurred development expenses.
 

Under this agreement, Servier will fully fund activities to advance the global clinical development and future commercialization of XOMA 052 in diabetes and cardiovascular related diseases.  Also, Servier will fund $50 million of future XOMA 052 global clinical
development and chemistry and manufacturing controls (“CMC”) expenses and 50% of further expenses for the Behcet’s uveitis indication.  We will also be responsible for manufacturing XOMA 052 throughout clinical development and launch.
 

In addition, under the agreement, we are eligible to receive a combination of Euro- and US Dollar (“USD”)-denominated, development and sales milestones for multiple indications aggregating to a potential maximum of approximately $470 million when converted at the date
of contract execution using the December 31, 2010 Euro to USD exchange rate (the “12/31/10 Exchange Rate”), if XOMA reacquires diabetes and cardiovascular rights in the U.S. and Japan.  If XOMA does not reacquire these rights, then the milestone payments aggregate to a
potential maximum of approximately $770 million converted using the 12/31/10 Exchange Rate.  Servier’s obligation to pay development and commercialization milestones will continue for so long as Servier is developing or selling products under the agreement.
 

We are also eligible to receive royalties on XOMA 052 sales, which are tiered based on sales levels and range from a mid-single digit to up to a mid-teens percentage rate.  Our right to royalties with respect to a particular product and country will continue for so long as such
product is sold in such country.
 

The collaboration will be carried out and managed by committees mutually established by the parties.  In general, in the event of any disputes, each party will have decision-making authority over matters relating to its areas of responsibility and territory, but neither party will
have unilateral decision-making rights if the decision would have a material adverse impact on the other party’s rights in its territory.  The agreement contains customary termination rights relating to matters such as material breach by either party, safety issues and patents.  Servier
also has a unilateral right to terminate the agreement on a country-by-country basis or in its entirety on 6 months’ notice.
 

We have also entered into a loan agreement with Servier, which provides for an advance of up to €15 million.  The loan was fully funded in January of 2011, with the proceeds converting to approximately $19.5 million.  The loan is secured by an interest in XOMA’s
intellectual property rights to all XOMA 052 indications worldwide, excluding certain rights in the U.S. and Japan.  The loan matures in 2016; however, after a specified period prior to final maturity, the loan is to be repaid (i) at Servier’s option, by applying up to a significant
percentage of any milestone or royalty payments owed by Servier under our collaboration agreement and (ii) using a significant percentage of any upfront, milestone or royalty payments we receive from any third party collaboration or development partner for rights to XOMA 052 in
the U.S. and/or Japan.  In addition, the loan becomes immediately due and payable upon
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certain customary events of default.  At June 30, 2011, the outstanding principal balance under this loan was $21.6 million using the June 30, 2011 Euro to USD exchange rate.  Refer to Management’s Discussion and Analysis of Financial Condition and Results of Operations: for
further information regarding our loan agreement with Servier.
 

NIAID
 

In March of 2005, we were awarded a $15 million competitive bid contract from NIAID to develop three anti-botulinum neurotoxin monoclonal antibodies.  Under this contract, we created production cell lines using our proprietary antibody expression systems, built Master
and Manufacturer’s Working Cell Banks, developed production processes and produced initial quantities of the three antibodies.  The contract was performed over an 18-month period and was fully funded with federal funds from NIAID under Contract No. HHSN266200500004C
(“NIAID 1”).  Final acceptance of the project was received in October of 2006.
 

In July of 2006, we were awarded a $16.3 million NIAID contract under Contract No. HHSN266200600008C/N01-Al-60008 (“NIAID 2”) to produce monoclonal antibodies for the treatment of botulism to protect United States citizens against the harmful effects of
botulinum neurotoxins used in bioterrorism.  Under this contract, we created and produced XOMA 3AB, an innovative injectable product comprised of three anti-type A botulinum neurotoxin monoclonal antibodies.  This work was complete in the third quarter of 2010.
 

In September of 2008, we were awarded a third NIAID contract for $65 million under Contract No. HHSN272200800028C (“NIAID 3”) to continue development of our anti-botulinum antibody product candidates, including XOMA 3AB and additional product
candidates.  As part of the contract, we have developed, evaluated and produced the clinical supplies to support an IND filing with the FDA for XOMA 3AB and have conducted preclinical studies required to support human clinical trials.  In May of 2011, NIAID informed us that it
was initiating a Phase 1 trial of XOMA 3AB.
 

In October of 2011, we announced that we had been awarded a fourth NIAID contract for up to $28.0 million over five years under Contract No. HHSN 272201100031C (“NIAID 4”) to develop broad-spectrum antitoxins for the treatment of human botulism poisoning.
 

SRI International
 

In the third quarter of 2009, we began work on two biodefense subcontract awards from SRI International, including a $2.1 million award to develop novel antibody drugs against the virus that causes SARS and a $2.2 million award to develop a novel antibody, known as
F10, that has been shown to neutralize group 1 influenza A viruses, including the H1N1 and H5N1 strains.  The subcontract awards were funded through NIAID.
 

Takeda
 

In November of 2006, we entered into a fully funded collaboration agreement with Takeda for therapeutic monoclonal antibody discovery and development under which we agreed to discover and optimize therapeutic antibodies against multiple targets selected by
Takeda.  Takeda agreed to make up-front, annual maintenance and milestone payments to us, fund our research and development and manufacturing activities for preclinical and early clinical studies and pay royalties on sales of products resulting from the collaboration.  Takeda is
responsible for clinical trials and commercialization of drugs after an IND submission and is granted the right to manufacture once a product enters into Phase 2 clinical trials.  In the first quarter of 2010, a discovery and development program with Takeda under this collaboration was
discontinued following the analysis of research data.  The termination resulted in the recognition of the remaining unamortized balance in deferred revenue of $1.1 million in the first quarter of 2010, as no continuing performance obligations exist.  Separately, we received a $1.0
million payment from Takeda for achieving a pre-established, preclinical milestone under the only currently active discovery and development program with Takeda.  We recognized this milestone payment in revenue in the first quarter of 2010.  We have completed a technology
transfer and do not expect to perform any further contract research and development services under this program.
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Under the terms of this agreement, we may receive milestone payments aggregating up to $20.75 million relating to one undisclosed product candidate and low single-digit royalties on future sales of all products subject to this license.  In addition, in the event Takeda were to
develop additional future qualifying product candidates under the terms of our agreement, we would be eligible for milestone payments aggregating up to $20.75 million for each such qualifying product candidate.  Our right to milestone payments expires on the later of the receipt of
payment from Takeda of the last amount to be paid under the agreement or the cessation of all research and development activities with respect to all program antibodies, collaboration targets and/or collaboration products.  Our right to royalties expires on the later of 13.5 years from
the first commercial sale of each royalty-bearing discovery product or the expiration of the last-to-expire licensed patent.
 

In February of 2009 we expanded our existing collaboration to provide Takeda with access to multiple antibody technologies, including a suite of research and development technologies and integrated information and data management systems.  We may receive milestones
of up to $3.25 million per discovery product candidate and low single-digit royalties on future sales of all antibody products subject to this license.  Our right to milestone payments expires on the later of the receipt of payment from Takeda of the last amount to be paid under the
agreement or the cessation of all research and development activities with respect to all program antibodies, collaboration targets and/or collaboration products.  Our right to royalties expires on the later of 10 years from the first commercial sale of such royalty-bearing discovery
product, or the expiration of the last-to-expire licensed patent.
 

Novartis
 

In November of 2008, we restructured our product development collaboration with Novartis, which involves six development programs including the HCD122 program.  HCD122, which is a fully human anti-CD40 antagonist antibody, intended as a treatment for B-cell
mediated diseases, including malignancies and autoimmune diseases, is currently recruiting patients for a Phase 1/2 lymphoma trial.  The antibody has a dual mechanism of action that involves inhibition of CD40-ligand mediated growth and survival while recruiting immune effector
cells to kill CD40-expressing tumor cells through a process known as antibody-dependent cellular cytotoxicity (ADCC).  CD40, a member of the tumor necrosis factor, or TNF, family of antigens, is a cell surface antigen expressed in B-cell malignancies and involved in a broad
variety of immune and inflammatory responses.
 

Under the restructured agreement, Novartis made a payment to us of $6.2 million in cash; reduced our existing debt by $7.5 million; will fully fund all future research and development expenses; may pay potential milestones of up to $14 million and royalty rates ranging from
10% to 20% for two ongoing product programs, HCD122 and LFA 102; and has provided us with options to develop or receive royalties on four additional programs.  In exchange, Novartis has control over the HCD122 and LFA 102 programs, as well as the right to expand the
development of these programs into additional indications outside of oncology.  As part of the agreement, Novartis paid us for all project costs incurred after July 1, 2008.  Our right to milestone payments expires at such time as no collaboration product or former collaboration product
is being developed or commercialized anywhere in the world and no royalty-style payments on these products are due.  Our right to royalty-style payments expires on the later of the expiration of any licensed patent covering each product or 20 years from the launch of each product
that is produced from a cell line provided to Novartis by XOMA.
 

The collaboration between XOMA and Novartis (then Chiron Corporation) began in 2004 with the signing of an exclusive, worldwide, multi-product agreement to develop and commercialize multiple antibody products for the treatment of cancer.  We shared expenses and
revenue, generally on a 70-30 basis, with our share being 30 percent.  Financial terms included initial payments to us in 2004 totaling $10 million and a note agreement, secured by our interest in the collaboration, to fund up to 75 percent of our share of expenses beginning in
2005.  The secured note agreement with Novartis, which was executed in May of 2005, is due and payable in full in June of 2015.  At June 30, 2011, the outstanding principal balance under this note agreement totaled $13.9 million and, pursuant to the terms of the arrangement as
restructured in November of 2008, we will not make any additional borrowings on the Novartis note.  In the first quarter of 2007, the mutual obligations of XOMA and Novartis to work together on an exclusive basis in oncology expired, except with respect to existing collaborative
product development projects.
 

In December of 2008, we entered into a Manufacturing and Technology Transfer Agreement with Novartis, effective July 1, 2008.  Under this agreement, XOMA was engaged by Novartis to perform research and development,
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process development, manufacturing and technology transfer activities with respect to the ongoing product programs now controlled by Novartis under the restructured product development collaboration.  The work performed by XOMA under this agreement, which was fully funded
by Novartis, was completed in the third quarter of 2009.
 

Arana
 

In September of 2009, we entered into an antibody discovery collaboration with Arana Therapeutics Limited (“Arana”), a wholly-owned subsidiary of Cephalon, Inc., involving multiple proprietary XOMA antibody research and development technologies, including a new
antibody phage display library and a suite of integrated information and data management systems.  Arana agreed to pay us a fee of $6.0 million, of which we received $4.0 million in the third quarter of 2009 and $2.0 million in the third quarter of 2010.  Also, we may be entitled to
future milestone payments, aggregating up to $3.0 million per product, and low single-digit royalties on product sales.  Our right to milestone payments expires on the later of the receipt of payment from Arana of the last amount to be paid under the agreement, the cessation by Arana
of the use of all research and development technologies or the cessation by Arana of the exercise of the patent rights granted to them.  Our right to royalties expires five years from the first commercial sale of each royalty-bearing product.
 

Kaketsuken
 

In October of 2009, we entered into an antibody discovery collaboration with The Chemo-Sero-Therapeutic Research Institute, a Japanese research foundation known as Kaketsuken, involving multiple proprietary XOMA antibody research and development technologies,
including a new antibody phage display library and a suite of integrated information and data management systems.  Kaketsuken agreed to pay us a fee of $8.0 million, of which we received $6.0 million in the fourth quarter of 2009 and $2.0 million in the fourth quarter of 2010.  Also,
we may be entitled to future milestone payments, aggregating up to $0.2 million per product, and low single-digit royalties on product sales.  Our right to milestone payments expires upon the receipt of payment from Kaketsuken of the last amount to be paid pursuant to the
agreement.  Our right to royalties expires 15 years from the first commercial sale of each royalty-bearing product.
 

Merck/Schering-Plough/AVEO Pharmaceuticals, Inc. (“AVEO”)
 

In April of 2006, we entered into an agreement with AVEO to utilize our HE™ technology to humanize AV-299, AVEO’s novel anti-HGF antibody, under which AVEO paid us an up-front license fee and development milestones.  In addition, we will receive royalties on
sales of products resulting from the agreement.  Under this agreement we created four Human Engineered™ versions of the original AV-299, all of which met design goals and from which AVEO selected one as its lead development candidate.  In September of 2006, as a result of the
successful humanization of AV-299, we entered into a second agreement with AVEO to manufacture and supply AV-299 in support of early clinical trials.  Under the agreement, we created AV-299 production cell lines, conducted process and assay development, and performed Good
Manufacturing Practices (“cGMP”) manufacturing activities.  AVEO retains all development and commercialization rights to AV-299 and may be required to pay XOMA annual maintenance fees, additional development milestone payments aggregating up to $6.3 million and low
single-digit royalties on product sales in the future.  Our right to milestone payments expires upon full satisfaction of all financial obligations of AVEO pursuant to the agreement.  Our right to royalties expires on the later of 15 years from the first commercial sale of each royalty-
bearing product or the expiration of the last-to-expire licensed patent.  In the third quarter of 2010, the Company received a $0.8 million milestone payment related to AVEO’s initiation of a Phase 2 clinical trial to evaluate AV-299 for the treatment of non-small cell lung cancer.  The
Company recognized this milestone payment as revenue in the third quarter of 2010.
 

In April of 2007, Merck/Schering-Plough entered into a research, development and license agreement with AVEO concerning AV-299 and other anti-HGF molecules.  In connection with the aforementioned license agreement, AVEO assigned its entire right, title and interest
in, to and under its manufacturing agreement with XOMA to Merck/Schering-Plough.  In the third quarter of 2010, AVEO regained its worldwide rights from Merck/Schering-Plough to develop and commercialize AV-299 and other anti-HGF molecules.
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Merck/Schering-Plough
 

In May of 2006, we entered into a fully funded collaboration agreement with Merck/Schering-Plough for therapeutic monoclonal antibody discovery and development.  Under the agreement, Merck/Schering-Plough made up-front, annual maintenance and milestone payments
to us, funded our research and development activities related to the agreement and would have paid royalties on sales of products resulting from the collaboration.  During the collaboration, we discovered therapeutic antibodies against multiple targets selected by Merck/Schering-
Plough using multiple human antibody phage display libraries, optimized antibodies through affinity maturation or other protein engineering, used our proprietary HE™ technology to humanize antibody candidates generated by hybridoma techniques, performed preclinical studies to
support regulatory filings, developed cell lines and production processes and produced antibodies for initial clinical trials.  Merck/Schering-Plough selected the first target at the inception of the agreement and, in December of 2006, exercised its right to initiate the additional discovery
and development programs.  In January of 2011, we successfully completed the contract services we had agreed to perform under the collaboration agreement with Merck/Schering-Plough.
 

UCB
 

Celltech Therapeutics Ltd., now UCB Celltech, a branch of UCB, utilized our bacterial cell expression technology under license in the development of CIMZIA® for the treatment of moderate-to-severe Crohn’s disease in adults who have not responded to conventional
therapies and for the treatment of moderate-to-severe rheumatoid arthritis in adults.  The license provides for a low-single digit royalty on sales of CIMZIA® in countries where our bacterial cell expression technology is patented, which includes the U.S. and Canada, until the expiration
of the last-to-expire licensed patent.  In August of 2010, we sold our royalty interest in CIMZIA® to OrbiMed Advisors, LLC for gross proceeds of $4.0 million.  We no longer receive royalties on sales of CIMZIA®.
 

Genentech
 

In April of 1996, we entered into a collaboration agreement with Genentech, Inc., a wholly-owned member of the Roche Group (referred to herein as “Genentech”) for the development of RAPTIVA®.  In March of 2003, we entered into amended agreements which called for
us to share in the development costs and called for Genentech to finance our share of development costs via a convertible subordinated loan.  Under the loan agreement, upon FDA approval of the product, which occurred in October of 2003, we elected to pay $29.6 million of the
development loan in convertible preference shares, which are convertible into approximately 0.3 million common shares at a price of $116.25 per common share.
 

In January of 2005, we restructured our arrangement with Genentech on RAPTIVA® under which we were entitled to receive mid-single digit royalties on worldwide sales of RAPTIVA® in all indications.  The previous cost and profit sharing arrangement for RAPTIVA® in
the U.S. was discontinued and Genentech was responsible for all operating and development costs associated with the product.  In the first half of 2009, RAPTIVA® was withdrawn from the commercial drug markets and royalties ceased.
 

Genentech utilized our bacterial cell expression technology under license in the development of LUCENTIS® for the treatment of neovascular wet age-related macular degeneration.  LUCENTIS® was approved by the FDA in June of 2006 and in the European Union in
January of 2007.  We were entitled to receive a low-single digit royalty on worldwide sales of LUCENTIS®.  In the third quarter of 2009, we sold our LUCENTIS® royalty interest to Genentech for $25 million, including royalty revenue from the second quarter of 2009.  We no longer
receive royalties on sales of LUCENTIS®.
 
Financing Agreements
 

Underwritten Offering
 

In February of 2010, we completed an underwritten offering of 2.8 million units, with each unit consisting of one of our common shares and a warrant to purchase 0.45 of a common share, for gross proceeds of approximately $21 million.  As of September 29, 2011, all of
these warrants were outstanding.
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Registered Direct Offerings
 

In May of 2009, we entered into a definitive agreement with an institutional investor to sell 784,313 units, with each unit consisting of one of our common shares and a warrant to purchase 0.50 of a common share, for gross proceeds of approximately $10 million, before
deducting placement agent fees and estimated offering expenses of $0.8 million, in a registered direct offering.  The investor purchased the units at a price of $12.75 per unit.  The warrants, which represent the right to acquire an aggregate of up to 392,157 common shares, were
exercisable at any time on or after May 15, 2009 and prior to May 20, 2014 at an exercise price of $15.30 per share.  In February of 2010, the holders of these warrants agreed to amend the terms of their warrants to remove the provisions that would have required a reduction of the
warrant exercise price and an increase in the number of shares issuable on exercise of the warrants each time we sold common shares at a price less than the exercise price of such warrants (the “Eliminated Adjustment Provisions”) and the exercise price of these warrants was reduced
from $15.30 per share to $0.015 per share.  In the first quarter of 2010, the holders of these warrants exercised all warrants, acquiring 392,157 common shares for an aggregate exercise price of $5,882.
 

In June of 2009, we entered into a definitive agreement with certain institutional investors to sell 695,652 units, with each unit consisting of one of our common shares and a warrant to purchase 0.50 of a common share, for gross proceeds of approximately $12 million, before
deducting placement agent fees and estimated offering expenses of $0.8 million, in a second registered direct offering.  The investor purchased the units at a price of $17.25 per unit.  The warrants, which represent the right to acquire an aggregate of up to 347,826 common shares, are
exercisable at any time on or prior to December 10, 2014 at an exercise price of $19.50 per share.  In February of 2010, the holders of these warrants agreed to amend the terms of their warrants to remove the Eliminated Adjustment Provisions and we made a cash payment of $4.5
million to these warrant holders, which was recorded in other income (expense).  The exercise price of these warrants remained unchanged at $19.50 per share.  As of September 29, 2011, all of these warrants were outstanding.
 

ATM Agreements
 

In the third quarter of 2009, we entered into an At  Market Issuance Sales Agreement (the “2009 ATM Agreement”), under which we could sell up to 1.7 million of our common shares from time to time through Wm Smith & Co. (“Wm Smith”), as our agent for the offer and
sale of the common shares.  Wm Smith could sell these common shares by any method permitted by law deemed to be an “at the market” offering as defined in Rule 415 of the Securities Act of 1933, as amended (the “Securities Act”), including but not limited to sales made directly on
The NASDAQ Global Market, on any other existing trading market for the common shares or to or through a market maker.  Wm Smith could also sell the common shares in privately negotiated transactions, subject to our approval.  We paid Wm Smith a commission equal to 3% of
the gross proceeds of all common shares sold through it as sales agent under the 2009 ATM Agreement but in no event less than $0.02 per share.  Shares sold under the 2009 ATM Agreement were sold pursuant to a prospectus which formed a part of our registration statement on Form
S-3 (File No. 333-148342) (the “Previous Registration Statement”) filed with the U.S. Securities and Exchange Commission (the “SEC”) on December 26, 2007 and declared effective by the SEC on May 29, 2008.  From the inception of the 2009 ATM Agreement through October of
2010, the Company sold a total of 1.7 million common shares through Wm Smith, constituting all of the shares available for sale under the agreement, for aggregate gross proceeds of $12.2 million, including 1.4 million common shares sold in 2010 for aggregate gross proceeds of
$9.3 million.  Total offering expenses related to these sales were $0.4 million.
 

In the third quarter of 2010, we entered into an At Market Issuance Sales Agreement (the “2010 ATM Agreement”), with Wm Smith and McNicoll, Lewis & Vlak LLC (the “Agents”), under which we could sell common shares from time to time through the Agents, as our
agents for the offer and sale of the common shares, in an aggregate amount not to exceed the amount that can be sold under the Previous Registration Statement.  The Agents could sell the common shares by any method permitted by law deemed to be an “at the market” offering as
defined in Rule 415 of the Securities Act, including without limitation sales made directly on The NASDAQ Global Market, on any other existing trading market for the common shares or to or through a market maker.  The Agents could also sell the common shares in privately
negotiated transactions, subject to our prior approval.  We paid the Agents, collectively, a commission equal to 3% of the gross proceeds of the sales price of all common shares sold through them as sales agents under the 2010 ATM Agreement.  From the inception of the 2010 ATM
Agreement through May of
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2011, we sold a total of 7,560,862 common shares under this agreement for aggregate gross proceeds of $34.0 million, including 821,386 common shares sold in 2011 for aggregate gross proceeds of $4.4 million.  Total offering expenses incurred related to sales under the 2010 ATM
Agreement from inception to May of 2011 were $1.0 million, including $0.1 million incurred in 2011.  In May of 2011, the 2010 ATM Agreement expired by its terms, and there will be no further issuances under this facility.
 

On February 4, 2011, we entered into an At Market Issuance Sales Agreement (the “2011 ATM Agreement”), with McNicoll, Lewis & Vlak LLC (“MLV”), under which we may sell common shares from time to time through MLV, as our agent for the offer and sale of the
common shares, in an aggregate amount not to exceed the amount that can be sold under our registration statement on Form S-3 (File No. 333-172197) filed with the SEC on February 11, 2011 and amended on March 10, 2011 and June 3, 2011, which was declared effective by the
SEC on June 6, 2011.  MLV may sell the common shares by any method permitted by law deemed to be an “at the market” offering as defined in Rule 415 of the Securities Act, including without limitation sales made directly on The NASDAQ Global Market, on any other existing
trading market for the common shares or to or through a market maker.  MLV may also sell the common shares in privately negotiated transactions, subject to our prior approval.  We will pay MLV a commission equal to 3% of the gross proceeds of the sales price of all common
shares sold through it as sales agent under the 2011 ATM Agreement.  From the inception of the 2011 ATM Agreement through June 30, 2011, we sold a total of 2,398,017 common shares under this agreement for aggregate gross proceeds of $5.9 million, of which $3.7 million of
cash was received in June of 2011 with the remaining $2.2 million of cash received in July of 2011.  Total offering expenses incurred related to sales under the 2011 ATM Agreement from inception to June 30, 2011 were $0.2 million.  From July 1, 2011 through September 29, 2011,
1,205,405 additional common shares were sold through MLV for aggregate gross proceeds of $2.6 million.  Total offering expenses related to these sales from July 1, 2011 to September 29, 2011 were approximately $0.1 million.
 

Equity Line of Credit
 

In July of 2010, we entered into a common share purchase agreement (the “Purchase Agreement”) with Azimuth Opportunity Ltd. (“Azimuth”), pursuant to which we obtained a committed equity line of credit facility (the “Facility”) under which we could sell up to $30
million of our registered common shares to Azimuth over a 12-month period, subject to certain conditions and limitations.  The Purchase Agreement provided that we could determine, in our sole discretion, the timing, dollar amount and floor price per share of each draw down under
the Facility, subject to certain conditions and limitations and that the number and price of shares sold in each draw down were generally to be determined by a contractual formula designed to approximate fair market value, less a discount.  The Purchase Agreement also provided that
from time to time and in our sole discretion, we could grant Azimuth the right to exercise one or more options to purchase additional common shares during each draw down pricing period for the amount of shares based upon the maximum option dollar amount and the option threshold
price specified by us.  We also agreed to issue 111,111 common shares to Azimuth upon execution of the agreement relating to the Facility, in consideration of Azimuth’s execution and delivery of that agreement.  Shares under the Facility and the shares we agreed to issue to Azimuth
upon execution of the agreement relating to the Facility were sold pursuant to a prospectus which forms a part of a registration statement declared effective by the SEC on May 29, 2008.  In August of 2010, we sold a total of 3,421,407 common shares under the Facility for aggregate
gross proceeds of $14.2 million, representing the maximum number of shares that could be sold under the Facility.  As a result, the Facility is no longer in effect, and no additional shares can be issued thereunder.
 
Research and Development
 

Our research and development expenses currently include costs of personnel, supplies, facilities and equipment, consultants, third party costs and other expenses related to preclinical and clinical testing.  Research and development expenses were $18.3 million and $35.6
million for the three and six months ended June 30, 2011, respectively, compared with $19.3 million and $36.9 million for the same periods of 2010.  Research and development expenses were $77.4 million in 2010, compared with $58.1 million in 2009 and $82.6 million in 2008.
 

Our research and development activities can be divided into those related to our internal projects and those related to collaborative and contract arrangements, which are reimbursed by our customers.  For the three and six months ended June 30, 2011, research and
development expenses relating to internal projects were $12.1 million and
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$20.9 million, respectively, compared to $14.8 million and $28.5 million for the same periods of 2010.  In 2010, research and development expenses related to internal projects were $58.1 million compared with $42.2 million in 2009 and $58.5 million in 2008.  In 2010, research and
development expenses related to collaborative and contract arrangements were $19.3 million compared with $15.9 million in 2009 and $24.1 million in 2008.  Refer to Management’s Discussion and Analysis of Financial Condition and Results of Operations- Research and
Development Expenses for further information regarding our research and development expenses.
 
Competition
 

The biotechnology and pharmaceutical industries are subject to continuous and substantial technological change.  Competition in the areas of recombinant DNA-based and antibody-based technologies is intense and expected to increase as new technologies emerge and
established biotechnology firms and large chemical and pharmaceutical companies continue to advance in the field.  A number of these large pharmaceutical and chemical companies have enhanced their capabilities by entering into arrangements with or acquiring biotechnology
companies or entering into business combinations with other large pharmaceutical companies.  Many of these companies have significantly greater financial resources, larger research and development and marketing staffs and larger production facilities than ours.  Moreover, certain
of these companies have extensive experience in undertaking preclinical testing and human clinical trials.  These factors may enable other companies to develop products and processes competitive with or superior to ours.  In addition, a significant amount of research in biotechnology
is being carried out in universities and other non-profit research organizations.  These entities are becoming increasingly interested in the commercial value of their work and may become more aggressive in seeking patent protection and licensing arrangements.  Furthermore, many
companies and universities tend not to announce or disclose important discoveries or development programs until their patent position is secure or, for other reasons, later.  As a result, we may not be able to track development of competitive products, particularly at the early
stages.  There can be no assurance that developments by others will not render our products or technologies obsolete or uncompetitive.
 

Without limiting the foregoing, we are aware of the following competitors for the products and candidates shown in the table below.  This table is not intended to be representative of all existing competitors in the market:
 
Product/Candidate Competitors
XOMA 052 Biovitrum AB

Eli Lilly and Company
MedImmune
Novartis AG
Regeneron Pharmaceuticals, Inc.

XOMA 3AB Cangene Corporation
Emergent BioSolutions, Inc.

Regulatory
 

Our products are subject to comprehensive preclinical and clinical testing requirements and to approval processes by the FDA and by similar authorities in other countries.  Our products are primarily regulated on a product-by-product basis under the United States Food, Drug
and Cosmetic Act and Section 351(a) of the Public Health Service Act.  Most of our human therapeutic products are or will be classified as biologic products.  Approval of a biologic for commercialization requires licensure of the product and the manufacturing facilities.  The review
of therapeutic biologic products is carried out by the FDA’s Center for Drug Evaluation and Research, the body that also reviews drug products.
 

The FDA regulatory process is carried out in several phases.  Prior to beginning human clinical testing of a proposed new biologic product, an IND is filed with the FDA.  This document contains scientific information on the proposed product, including results of testing of
the product in animal and laboratory models.  Also included is information on manufacturing the product and studies on toxicity in animals and a clinical protocol outlining the initial investigation in humans.
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The initial stage of clinical testing, Phase 1, ordinarily encompasses safety, pharmacokinetic and pharmacodynamic evaluations.  Phase 2 testing encompasses investigation in specific disease states designed to provide preliminary efficacy data and additional information on
safety.  Phase 3 studies are designed to further establish clinical safety and efficacy and to provide information allowing proper labeling of the product following approval.  Phase 3 studies are most commonly multi-center, randomized, placebo-controlled trials in which rigorous
statistical methodology is applied to clinical results.  Other designs may also be appropriate in specific circumstances.
 

Following completion of clinical trials, a BLA is submitted to the FDA to request marketing approval.  Internal FDA committees are formed that evaluate the application, including scientific background information, animal and laboratory efficacy studies, toxicology,
manufacturing facility and clinical data.  During the review process, a dialogue between the FDA and the applicant is established in which FDA questions are raised and additional information is submitted.  During the final stages of the approval process, the FDA generally requests
presentation of clinical or other data before an FDA advisory committee, at which point, some or all of such data may become available.  Also, during the later stages of review, the FDA conducts an inspection of the manufacturing facility to establish that the product is made in
conformity with good manufacturing practice.  If all outstanding issues are satisfactorily resolved and labeling established, the FDA issues a license for the product and for the manufacturing facility, thereby authorizing commercial distribution.
 

The FDA has substantial discretion in both the product approval process and the manufacturing approval process.  It is not possible to predict at what point, or whether, the FDA will be satisfied with our submissions or whether the FDA will raise questions which may delay
or preclude product approval or manufacturing facility approval.  As additional clinical data is accumulated, it will be submitted to the FDA and may have a material impact on the FDA product approval process.  Given that regulatory review is an interactive and continuous process,
we have adopted a policy of limiting announcements and comments upon the specific details of the ongoing regulatory review of our products, subject to our obligations under the securities laws, until definitive action is taken.  There can be no assurance any of the products we have
under development will be developed successfully, obtain the requisite regulatory approval or be successfully manufactured or marketed.
 

In Europe, most of our human therapeutic products are or will be classified as biological medicinal products which are assessed through a centralized procedure by the EMA.  The EMA coordinates the evaluation and supervision of medicinal products throughout the European
Union and the European Economic Area.  The assessment of the Marketing Authorization Application (“MA”) is carried out by a Rapporteur and a Co-Rapporteur appointed by the Committee for Medicinal Products for Human Use (“CHMP”), which is the expert scientific committee
of the EMA.
 

The Rapporteur and Co-Rapporteur are drawn from the CHMP membership representing member states of the European Union.  In addition to their responsibility for undertaking scientific assessments of an application for a MA, the Rapporteur and the Co-Rapporteur liaise
with the applicant on behalf of the CHMP in an effort to provide answers to queries raised by the CHMP.  Their assessment report(s) is circulated to and considered by the full CHMP membership, leading to the production ultimately of a CHMP opinion which is transmitted to the
applicant and the European Commission.  The final decision on the grant of a MA is made by the European Commission as the licensing authority of the European Community (“Community”).  Under Community law, a positive decision issued by the European Commission represents
the grant of a MA.  Such an authorization allows a medicinal product to be placed on the European market.  Upon the grant of an MA in the European Union, certain member states require pricing approval before the product can be placed into commercial distribution.
 

Under Community law, the applicant may request grant of a MA under exceptional circumstances if comprehensive data on the efficacy and safety of the drug, under normal conditions of use cannot be provided because its intended indications are encountered so rarely (such
as in the case of a medicinal product intended for treating an orphan disease) that comprehensive evidence cannot reasonably be collected, the present state of scientific knowledge will not allow comprehensive information to be collected, or it would be against generally accepted
medical ethics to collect comprehensive information.  The Rapporteur, Co-Rapporteur and the other CHMP members will assess the justification/data submitted for exceptional circumstances as part of the overall assessment of the benefit/risk of the application.  It is up to the CHMP,
during the review, to ultimately decide on whether grant of a MA under exceptional circumstances is justified on the evidence before them.  Approval under exceptional
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circumstances is subject to a requirement for specific procedures related to safety and results of its use and is reviewed annually to reassess the risk-benefit balance of the product.  Once approval is granted, the product can be marketed under the single European MA in all member
states of the European Union and the European Economic Area.  Consistent with the single MA, the labeling for Europe is identical throughout all member states except that all labeling must be translated into the local language of the country of intended importation and in relation to
the content of the so called “blue box” on the outer packaging in which locally required information may be inserted.
 

Orphan drugs are those intended for use in rare diseases or conditions.  As a result of the high cost of development and the low return on investment for rare diseases, governments provide regulatory and commercial incentives for the development of drugs for small disease
populations.  In the United States, the term ‘‘rare disease or condition’’ means any disease or condition which affects less than 200,000 persons in the United States.  Applications for United States orphan drug status are evaluated and granted by the Office of Orphan Products
Development (“OOPD”) of the FDA.  In the United States, orphan drugs are subject to the standard regulatory process for marketing approval but are exempt from the payment of user fees for licensure, receive market exclusivity for a period of seven years and some tax benefits, and
are eligible for OOPD grants.  In Europe, orphan medicinal products are those intended for the diagnosis, prevention or treatment of a life-threatening or chronically debilitating condition affecting not more than five in 10,000 persons in the Community.  The EMA’s Committee for
Orphan Medicinal Products (“COMP”) reviews applications seeking orphan designation.  If the European Commission agrees with a positive assessment made by COMP, then the product will receive a positive designation through adoption of a decision by the European
Commission.  Orphan medicinal products are exempt from fees for protocol assistance and scientific advice from the Scientific Advice Working Party during development, reduction or exemption of MA and other fees, and ten-year market exclusivity upon granting of a MA in respect
of the approved clinical indication.  Moreover, manufacturers may be eligible for grants or other financial incentives from the Community and Member States programs.
 
Patents and Trade Secrets
 

Patent and trade secret protection is important to our business and our future will depend in part on our ability to obtain patents, maintain trade secret protection and operate without infringing on the proprietary rights of others.  As a result of our ongoing activities, we hold
and have filed applications for a number of patents in the United States and internationally to protect our products and important processes.  We also have obtained or have the right to obtain exclusive licenses to certain patents and applications filed by others.  However, the patent
position of biotechnology companies generally is highly uncertain and no consistent policy regarding the breadth of allowed claims has emerged from the actions of the U.S. Patent and Trademark Office (“Patent Office”) with respect to biotechnology patents.  Accordingly, no
assurance can be given that our patents will afford protection against competitors with similar technologies, or others will not obtain patents claiming aspects similar to those covered by our patent applications.
 

We have established a portfolio of patents in the U.S. and Europe for our XOMA 052 program, the longest of which expires in 2027.  U.S. Patent Nos. 7,531,166 and 7,582,742 cover XOMA 052 and other antibodies and antibody fragments with similar binding properties for
IL-1 beta, as well as nucleic acids, expression vectors and production cell lines for the manufacture of such antibodies and antibody fragments.  U.S. Patent Nos. 7,744,865, 7,744,866 and 7,943,121 relate to additional IL-1 beta binding antibodies and binding fragments.  U.S. Patent
No. 7,695,718 relates to methods of treating Type 2 diabetes with high affinity antibodies and antibody fragments that bind to IL-1 beta, including XOMA 052.  U.S. Patent No. 7,695,717  relates to methods of treating certain IL-1 related inflammatory diseases, including rheumatoid
arthritis and osteoarthritis, with XOMA 052 and other antibodies and antibody fragments with similar binding properties for human interleukin-1 beta (IL-1 beta).  U.S. Patent No. 7,829,093 relates to methods of treating diabetes mellitus Type 1 with XOMA 052 or other IL-1 beta
antibodies and fragments having similar binding properties.  U.S. Patent No. 7,829,094 relates to methods of treating certain cancers with XOMA 052 or other IL-1beta antibodies and fragments having similar binding properties, with the cancer being selected from multiple myeloma,
acute myelogenous leukemia and chronic myelogenous leukemia.  U.S. Patent No. 7,988,968 relates to methods of treating certain IL-1beta related coronary conditions, including myocardial infarction, with XOMA 052 or other IL-1beta antibodies and fragments having similar
binding properties,  Also, the European Patent Office granted a patent for XOMA 052, as well as nucleic acids, expression vectors and production cell lines for the manufacture of XOMA 052.
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We have exclusively in-licensed a portfolio of patents and applications covering anti-botulinum toxin antibodies from the Regents of the University of California.  These include U.S. Patent Nos. 7,700,738 and 7,999,079, covering certain XOMA 3AB antibodies, the longest
of which expire in 2026.
 

We have established a portfolio of patents related to our bacterial expression technology, including claims to novel promoter sequences, secretion signal sequences, compositions, methods for expression and secretion of recombinant proteins from bacteria, including
immunoglobulin gene products, and improved methods and cells for expression of recombinant protein products. U.S. Patent Nos. 5,576,195 and 5,846,818 are related to DNA encoding a pectate lyase signal sequence, recombinant vectors, host cells and methods for production and
externalization of recombinant proteins.  U.S. Patent Nos. 5,595,898, 5,698,435 and 5,618,920 relate to secretable immunoglobulin chains, DNA encoding the chains and methods for their recombinant production.  U.S. Patent Nos. 5,693,493, 5,698,417 and 6,204,023 relate to methods
for recombinant production/secretion of functional immunoglobulin molecules.  U.S. Patent Nos. 7,094,579, 7,396,661, 7,972,811 and 7,977,068  relate to particular eukaryotic signal sequences and their use in methods for prokaryotic expression of polypeptides and for preparing
polypeptide display libraries.  U.S. Patent No. 6,803,210 relates to improved bacterial host cells that are deficient in one or more of the active transport systems for an inducer of an inducible promoter, such as arabinose for an araB promoter, and methods for the use of such cells for the
production of recombinant proteins.  Most of the more important European patents in this portfolio expired in July of 2008 or earlier.
 

We have also established a portfolio of patents related to our mammalian expression technology, including U.S. Patent Nos. 7,192,737, 7,993,915 and 7,794,976, which relate to methods of producing recombinant proteins using particular vectors, including expression vectors
comprising multiple copies of a transcription unit encoding a polypeptide separated by at least one selective marker gene.
 

We have established a portfolio of patents related to our Human Engineering™ technology, including U.S. Patent No. 5,766,886, directed to methods of modifying antibody variable domains to reduce immunogenicity.  We believe that our patented Human Engineering™
technology provides an attractive alternative to other humanization technologies.
 

If certain patents issued to others are upheld or if certain patent applications filed by others issue and are upheld, we may require certain licenses from others in order to develop and commercialize certain potential products incorporating our technology.  There can be no
assurance that such licenses, if required, will be available on acceptable terms.
 

Where appropriate, we also rely on trade secrets to protect aspects of our technology.  However, trade secrets are difficult to protect.  We protect our proprietary technology and processes, in part, by confidentiality agreements with our employees, consultants and
collaborators.  These parties may breach these agreements, and we may not have adequate remedies for any breach.  Our trade secrets may otherwise become known or be independently discovered by competitors.  To the extent that we or our consultants or collaborators use
intellectual property owned by others, we may have disputes with our collaborators or consultants or other third parties as to the rights in related or resulting know-how and inventions.
 
International Operations
 

We believe that, because the pharmaceutical industry is global in nature, international activities will be a significant part of our future business activities and that, when and if we are able to generate income, a substantial portion of that income may be derived from product
sales and other activities outside the United States.
 

A number of risks are inherent in international operations.  Foreign regulatory agencies often establish standards different from those in the United States.  An inability to obtain foreign regulatory approvals on a timely basis could have an adverse effect on our international
business, financial condition and results of operations.  International operations may be limited or disrupted by the imposition of government controls, export license requirements, political or economic instability, trade restrictions, changes in tariffs, restrictions on repatriating profits,
taxation or difficulties in staffing and managing international operations.  In addition, our business, financial condition
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and results of operations may be adversely affected by fluctuations in currency exchange rates.  There can be no assurance that we will be able to successfully operate in any foreign market.
 

Financial information regarding the geographic areas in which we operate is included in Note 12 to the December 31, 2010 Financial Statements: Concentration of Risk, Segment and Geographic Information.
 
Concentration of Risk
 

In the first half of 2011, Servier and NIAID accounted for 57% and 38% of our total revenue, neither of which represents a related party to XOMA.  These key customers accounted for 54% and 45% of the accounts receivable balance at June 30, 2011.  The loss of one or
more of these customers could have a material adverse effect on our business and financial condition.
 

In 2010, NIAID, UCB, and Takeda each accounted for more than 10% of our total revenue, none of which represents a related party to XOMA.  These key customers accounted for 87% of our total revenue in 2010 and NIAID was responsible for 23% of the accounts
receivable balance at December 31, 2010.  Servier accounted for an additional 72% of the accounts receivable balance at December 31, 2010.  The loss of one or more of these customers could have a material adverse effect on our business and financial condition.
 

In 2009, Takeda and Genentech each accounted for more than 10% of our total revenue, none of which represents a related party to XOMA.  These key customers accounted for 65% of our total revenue in 2009, but were not responsible for any of the accounts receivable
balance at December 31, 2009.  NIAID, Arana, and Kaketsuken accounted for 90% of the accounts receivable balance at December 31, 2009.  In 2008, Genentech, Novartis, and Merck/Schering-Plough each provided more than 10% of our total revenue, none of which represent a
related party to XOMA.
 
Organization
 

We were incorporated in Delaware in 1981 and became a Bermuda exempted company effective December 31, 1998, when we completed a shareholder-approved corporate reorganization, changing our legal domicile from Delaware to Bermuda and our name to XOMA
Ltd.  When referring to a time or period before December 31, 1998, or when the context so requires, the terms “Company” and “XOMA” refer to XOMA Corporation, a Delaware corporation and the predecessor of XOMA Ltd.
 
 Employees
 

As of September 29, 2011, we employed approximately 245 full-time employees, none of which are unionized, at our facilities, principally in Berkeley, California.  Our employees are primarily engaged in clinical, process development, research and product development,
and in executive, business development, finance and administrative positions.  We consider our employee relations to be excellent.
 
Properties
 

Our corporate headquarters and development and manufacturing facilities are located in Berkeley and Emeryville, California.  We currently lease five buildings, and space in a sixth building, for which we have a sublease tenant under contract through May of 2014.  These
buildings house our research and development laboratories, manufacturing facilities and office space.  A separate pilot scale manufacturing facility is owned by us.  Our building leases expire in the period from 2012 to 2014 and total minimum lease payments due from October of
2011 until expiration of the leases are $10.0 million.  We have the option to renew our lease agreements for periods ranging from three to ten years.
 

On January 15, 2009, we announced a workforce reduction of approximately 42%.  As a result, in the second quarter of 2009, we vacated one of our leased buildings and recorded a restructuring charge of $0.5 million primarily related to the net present value of the net future
minimum lease payments at the cease-use date, less the
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estimated future sublease income.  Effective December of 2010, we entered into a sublease agreement for this building.  The remaining liability related to this lease was approximately $0.2 million at June 30, 2011.
 

Additionally, as a result of the 2009 workforce reduction, we temporarily vacated a building in order to optimize our facility usage. The net book value of fixed assets in the vacant building potentially subject to write-down was approximately $3.5 million as of December 31,
2010. In the first half of 2011, we increased manufacturing and regulatory activities relating to the continued development of XOMA 052 as part of our license and collaboration agreement with Servier. Due to the increased capacity requirements resulting from these activities, we
moved our pilot scale manufacturing team into this facility in the first half of 2011. We no longer have any vacant buildings.
 
Legal Proceedings
 

On April 9, 2009, a complaint was filed in the Superior Court of Alameda County, California, in a lawsuit captioned Hedrick et al. v. Genentech, Inc. et al, Case No. 09-446158.  The complaint asserts claims against Genentech, us and others for alleged strict liability for
failure to warn, strict product liability, negligence, breach of warranty, fraudulent concealment, wrongful death and other claims based on injuries alleged to have occurred as a result of three individuals’ treatment with RAPTIVA®.  The complaint seeks unspecified compensatory and
punitive damages.  Since then, additional complaints have been filed in the same court, bringing the total number of pending cases to seventy five.  The cases have been consolidated as a coordinated proceeding.  All of the complaints allege the same claims and seek the same types of
damages based on injuries alleged to have occurred as a result of the plaintiffs’ treatment with RAPTIVA®.  On July 15, 2011, the Court dismissed with prejudice one of the cases in this coordinated proceeding, White v. Genentech, Inc., et al, Case No. RG-09-484026.  On September
8, 2011, the Court granted defendants’ Motions for Summary Judgment in two cases, Guerrero (Case No. RG-10-518396) and Harwell (Case No. RG-09-464039), and dismissed both cases.  On September 19, 2011, the Court sustained defendants’ Demurrer to another case (Young,
Case No. RG-11-569879) and dismissed the complaint.  Our agreement with Genentech provides for an indemnity of XOMA and payment of legal fees by Genentech which we believe is applicable to these matters.  We believe the claims against us to be without merit and intend to
defend against them vigorously.
 

On August 4, 2010, a petition was filed in the District Court of Dallas County, Texas in a case captioned McCall v. Genentech, Inc., et al., No. 10-09544.  The defendants filed a Notice of Removal to the United States District Court for the Northern District of Texas on
September 3, 2010.  The removed case is captioned McCall v. Genentech, Inc., et al., No. 3:10-cv-01747-B.  The parties have fully briefed the plaintiff’s Motion to Remand and are awaiting a final ruling from the Court.  The petition asserts personal injury claims against Genentech,
us and others arising out of the plaintiff’s treatment with RAPTIVA®.  The petition alleges claims based on negligence, strict liability, misrepresentation and suppression, conspiracy, and actual and constructive fraud.  The petition seeks compensatory damages and punitive damages in
an unspecified amount.  On June 6, 2011, the Court dismissed plaintiff’s claims of negligent misrepresentation, fraud, and conspiracy.  Our agreement with Genentech provides for an indemnity of XOMA and payment of legal fees by Genentech which we believe is applicable to this
matter.  We believe the claims against us to be without merit and intend to defend against them vigorously.
 

On January 7, 2011, a complaint was filed in the United States District Court for the Northern District of Texas in a case captioned Massa v. Genentech, Inc., et al., No. 4:11CV70.  On January 11, 2011, a complaint was filed in the United States District Court for the District
of Massachusetts in a case captioned Sylvia, et al. v. Genentech, Inc., et al., No. 1:11-cv-10054-MLW.  These two complaints allege the same claims against Genentech, us and others and seek the same types of damages as the complaints filed in the Superior Court of Alameda
County, California referenced above.  Our agreement with Genentech provides for an indemnity of XOMA and payment of legal fees by Genentech which we believe is applicable to these matters.  We believe the claims against us to be without merit and intend to defend against them
vigorously.
 

On April 8, 2011, four complaints were filed in the United States District Court for the Eastern District of Michigan.  The cases are captioned:  Muniz v. Genentech, et al., 5:11-cv-11489-JCO-RSW; Tifenthal v. Genentech, et al., 2:11-cv-11488-DPH-LJM; Blair v.
Genentech, et al., 2:11-cv-11463-SFC-MJH; and Marsh v. Genentech, et al., 2:11-cv-11462-RHC-MKM.  The complaints allege the same claims against Genentech, us and others and seek the same types of damages as the complaints filed in the Superior Court of Alameda County,
California referenced
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above.  All four cases have been transferred to the United States District Court for the Western District of Michigan.  Genentech and we have filed Motions to Dismiss all four actions and are awaiting a decision from the Court.  Our agreement with Genentech provides for an
indemnity of XOMA and payment of legal fees by Genentech which we believe is applicable to this matter.  We believe the claims against us to be without merit and intend to defend against them vigorously.
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MANAGEMENT
 

The following table sets out information for each of our directors and executive officers.
 

Name  Age  Title
John Varian   52  Interim Chief Executive Officer, Director
Patrick J. Scannon, M.D., Ph.D.   64  Executive Vice President and Chief Scientific Officer, Director
Fred Kurland   61  Vice President, Finance and Chief Financial Officer
Christopher J. Margolin, Esq.   65  Vice President, General Counsel and Secretary
Paul Rubin, M.D.   58  Vice President, Clinical Development and Chief Medical Officer
W. Denman Van Ness   68  Chairman of the Board, Lead Independent Director
William K. Bowes, Jr.   85  Director
Peter Barton Hutt   77  Director
Timothy P. Walbert   44  Director
Jack L. Wyszomierski   56  Director

The Board of Directors elects all officers annually.  There is no family relationship between or among any of the officers or directors.  The following are brief biographies of each of our executive officers and directors.
 
Executive Officers
 

John Varian has been a director since December of 2008 and became the Company’s Interim Chief Executive Officer in August of 2011.  He served as Chief Operating Officer of Aryx Therapeutics from December of 2003 to August of 2011 and as its Chief Financial Officer
from April of 2006 to March of 2011.  Prior to joining Aryx Therapeutics, Mr. Varian was the CFO of Genset S.A., where he was a key member of the team negotiating the company’s sale to Serono S.A. in 2002.  Mr. Varian served on the Board of Nventa Biopharmaceuticals
Corporation until the company merged with Akela Pharma Inc. in March of 2009.  From October of 1998 to April of 2000, Mr. Varian served as Senior Vice President, Finance and Administration of Elan Pharmaceuticals, Inc., joining the company as part of its acquisition of Neurex
Corporation.  Prior to the acquisition, he served as Neurex Corporation’s CFO from June of 1997 until October of 1998.  From 1991 until 1997, Mr. Varian served as the VP Finance and CFO of Anergen Inc.  Mr. Varian was an Audit Principal/Senior Manager at Ernst & Young from
1987 until 1991 where he focused on life sciences.  He is a founding member of the Bay Area Bioscience Center and a former chairman of the Association of Bioscience Financial Officers International Conference.  Mr. Varian received a B.B.A. degree from Western Michigan
University.  Mr. Varian has significant experience in building biopharmaceutical companies and brings a specific focus on financing, corporate financial management and related matters to the Board.
 

Patrick J. Scannon, M.D., Ph.D. is one of the Company’s founders and has served as a director since its formation.  Dr. Scannon became Executive Vice President and Chief Scientific Officer in February of 2011.  Previously, he was Executive Vice President and Chief
Medical Officer beginning in March of 2009 and served as Executive Vice President and Chief Biotechnology Officer from May of 2006 until March of 2009, Chief Scientific and Medical Officer from March of 1993 until May of 2006, Senior Vice President from May of 1999 to
May of 2006, Vice Chairman, Scientific and Medical Affairs from April of 1992 to March of 1993 and President from the Company’s formation until April of 1992.  In 2007, Dr. Scannon was invited to join the newly formed National Biodefense Science Board, reporting to the
Secretary of the Department of Health and Human Services.  He also serves on the Defense Sciences Research Council for the Defense Advanced Research Projects Agency (DARPA) and on the Threat Reduction Advisory Committee for the Department of Defense.  In 2007, he was
appointed to the Board of Directors of Pain Therapeutics, Inc, a biopharmaceutical company.  From 1979 until 1981, Dr. Scannon was a clinical research scientist at the Letterman Army Institute of Research in San Francisco.  A Board-certified internist, Dr. Scannon holds a Ph.D. in
organic chemistry from the University of California, Berkeley and an M.D. from the Medical College of Georgia.  Dr. Scannon’s experience in founding and building the Company is integral to the Company and its mission.  His medical and scientific background, experience in all
aspects of biopharmaceutical product discovery and development, board and government advisory experience and operational knowledge provide strategic guidance to the Company and the Board.
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Fred Kurland is the Company’s Vice President, Finance and Chief Financial Officer.  He joined the Company on December 28, 2008.  Mr. Kurland is responsible for directing the Company’s financial strategy, accounting, financial planning and investor relations
functions.  He has more than 30 years of experience in biotechnology and pharmaceutical companies including Aviron/MedImmune, Protein Design Labs and Syntex/Roche.  Prior to joining XOMA, Mr. Kurland served as Chief Financial Officer of Bayhill Therapeutics, Inc., Corcept
Therapeutics Incorporated and Genitope Corporation.  From 1998 to 2002, Mr. Kurland served as Senior Vice President and Chief Financial Officer of Aviron, acquired by MedImmune in 2001 and developer of FluMist.  From 1996 to 1998, he was Vice President and Chief Financial
Officer of Protein Design Labs, Inc., an antibody design company, and from 1995 to 1996, he served as Vice President and Chief Financial Officer of Applied Immune Sciences, Inc.  Mr. Kurland also held a number of financial management positions at Syntex Corporation, a
pharmaceutical company acquired by Roche, including Vice President and Controller between 1991 and 1995.  He received his J.D. and M.B.A. degrees from the University of Chicago and his B.S. degree from Lehigh University.
 

Christopher J. Margolin is the Company’s Vice President, General Counsel and Secretary.  During his time with the Company, Mr. Margolin has been responsible for the legal and intellectual property function and, at various times, the business development, human
resources and licensing functions.  Prior to joining the Company in 1991, Mr. Margolin was a corporate attorney holding several different executive legal positions for Raychem Corporation, an international high technology company, for 11 years.  From 1975 to 1980, he was a
division counsel for TRW Inc. and from 1972 to 1975, he was an associate at the law firm of McCutchen, Black, Verleger and Shea in Los Angeles.   Mr. Margolin holds a B.A. from Princeton University, a J.D. from the University of Pennsylvania and an M.B.A. from the University
of California, Los Angeles.
 

Paul Rubin, M.D. is the Company’s Vice President, Clinical Development and Chief Medical Officer.  He joined the Company in June of 2011.  Prior to joining the Company, Dr. Rubin was Chief Medical Officer at Funxional Therapeutics Ltd., and he was Chief Executive
Officer of Resolvyx Pharmaceuticals, Inc. from 2007 to 2009 and President and Chief Executive Officer of Critical Therapeutics, Inc. from 2002 to 2007.  From 1996 to 2002, Dr. Rubin was associated with Sepracor, where he served as Senior Vice President, Development, and later
as Executive Vice President, Research & Development.  He was responsible for the successful development of all of Sepracor’s internally developed approved products including Xopenex®, Lunesta®, Xopenex HFA® and Brovana®.  From 1993 to 1996, Dr. Rubin held senior level
positions at Glaxo-Wellcome Pharmaceuticals, most recently as Vice President of Worldwide Clinical Pharmacology and Early Clinical Development.  He was associated with Abbott from 1987 to 1993, including as Vice President, Immunology and Endocrinology, where he
successfully advanced zilueton, the first 5-lipoxygenase inhibitor, from discovery to approval for the treatment of asthma.  Dr. Rubin received a BA from Occidental College and his M.D. from Rush Medical College.  He completed his training in internal medicine at the University of
Wisconsin.
 
Directors
 

In addition to Mr. Varian and Dr. Scannon, the following individuals are our directors.
 

W. Denman Van Ness has been a director since October of 1981 and was appointed Lead Independent Director in January of 2008 and Chairman of the Board in August of 2011.  He is Chairman of Hidden Hill Advisors, a venture capital consulting firm.  From April of 1996
through October of 1999, he was a Managing Director of CIBC Capital Partners, an international merchant banking organization.  From 1986 to 1996, Mr. Van Ness was a General Partner of Olympic Venture Partners II and Rainier Venture Partners, venture capital funds, and from
1977 until 1985, he was a General Partner of the venture capital group at Hambrecht & Quist, the manager of several venture capital funds.  Mr. Van Ness brings to the Board an extensive understanding of corporate development and background in assessing a wide range of corporate
funding sources and partnering opportunities.  His leadership skills, including past service on the boards of other companies, contribute to his roles as Chairman of the Board and Lead Independent Director.
 

William K. Bowes, Jr. has been a director since February of 1986.  He has been a General Partner of U.S. Venture Partners since 1981 and currently holds the position of Founding Partner.  Mr. Bowes is a member of the Board or the Business Advisory Council of a number of
academic initiatives at institutions such as Harvard University, Stanford University, the University of California, San Francisco and the University of California, Berkeley.
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Mr. Bowes provides exceptional knowledge and advice on capital markets and development strategies for biopharmaceutical companies.
 

Peter Barton Hutt, former Chief Counsel for the Food and Drug Administration (FDA), became a director in May of 2005.  Mr. Hutt is currently Senior Counsel to the Washington, D.C. law firm of Covington & Burling, specializing in food and drug law.  Since 1994, he has
taught a course on food and drug law at Harvard Law School and taught the same course at Stanford Law School in 1998.  He is also a co-author of Food and Drug Law: Cases and Materials.  Mr. Hutt is a member of the Institute of Medicine (IOM) of the National Academy of
Sciences (NAS).  He has served on a wide variety of academic and advisory boards, including the Panel on the Administrative Restructuring of the National Institutes of Health (NIH).  He serves as Legal Counsel to the Society of Risk Analysis as well as the American College of
Toxicology.  Formerly, he has served on the IOM Executive Committee, Advisory Committee to the Director of the NIH, the NAS Committee on Research Training in the Biomedical and Behavioral Sciences, and the National Committee to Review Current Procedures for Approval of
New Drugs for Cancer and AIDS established by the President’s Cancer Panel of the National Cancer Institute at the request of President George Bush.  Mr. Hutt received his undergraduate degree from Yale University, and law degrees from Harvard University and New York
University.  Mr. Hutt currently serves as a director of Celera Corporation, Ista Pharmaceuticals, and Momenta Pharmaceuticals.  Mr. Hutt’s extensive and unique combination of legal, government, and industry experience is a key asset to the Board.  He brings significant insight into
the  regulatory aspects of pharmaceutical development.
 

Timothy P. Walbert has been a director since November of 2010.  Mr. Walbert is Chairman, President and Chief Executive Officer of Horizon Pharma, a privately held biopharmaceutical company focused on developing and commercializing innovative medicines for unmet
therapeutic needs in arthritis, pain and inflammatory diseases.  Horizon has raised private equity of over $100 million and has an upcoming FDA action date in January for its lead product candidate HZT-501 for treatment of osteoarthritis, rheumatoid arthritis and pain.  While at
Horizon, Mr. Walbert recently orchestrated the strategic acquisition of Nitec Pharma AG, broadening Horizon’s product portfolio.  From 2007 until 2009, Mr. Walbert was President, Chief Executive Officer and a director of IDM Pharma, Inc., a publicly traded oncology-focused
biotechnology company.  During his tenure, he drove the process of achieving European regulatory approval for MEPACT™ for the treatment of osteosarcoma, reorganized the company and its management team, and led the successful acquisition of IDM by Takeda America.  Prior to
IDM, he was Executive Vice President of Commercial Operations for NeoPharm, Inc., a publicly traded biopharmaceutical company, where he oversaw global marketing, sales, reimbursement and business development.  From 2001 to 2005, Mr. Walbert was with Abbott in positions
of increasing responsibility, most recently as Vice President, International Marketing responsible for overseeing strategy for the global cardiovascular franchise.  As Abbott’s Divisional Vice President and General Manger for Immunology, Mr. Walbert created and had full P&L
management of the global immunology franchise that led the global development and introduction of HUMIRA®, the multi-indication biologic that was the most successful launch in Abbott’s history and is on track for over $6 billion in annual sales in 2010.  Prior to his tenure at
Abbott, Mr. Walbert was with Searle/Pharmacia where he held several marketing roles for CELEBREX® in North America and coordinated international CELEBREX® launch and post-launch activities in key global markets.  Mr. Walbert holds a B.A. degree from Muhlenberg
College, Allentown, PA.  He serves on the Board of the Illinois Biotechnology Association and the Greater Chicago Arthritis Foundation.
 

Jack L. Wyszomierski has been a director since August of 2010.  From 2004 until his retirement in 2009, Mr. Wyszomierski was Executive Vice President and Chief Financial Officer of VWR International, LLC, a global laboratory supply, equipment and distribution
business that serves the world’s pharmaceutical and biotechnology companies, as well as industrial and governmental organizations.  At Schering-Plough, a global health care company which had worldwide sales of over $8 billion in 2004, Mr. Wyszomierski held positions of
increasing responsibility from 1982 to 2004 culminating in his appointment as Executive Vice President and Chief Financial Officer.  Mr. Wyszomierski also serves on the Board of Directors of Athersys, Inc. and Exelixis, Inc.  He holds an M.S. in Industrial Administration and a B.S.
in Administration, Management Science and Economics from Carnegie Mellon University.
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Board Matters
 

Board Leadership Structure and Risk Oversight
 

Historically, the Board chose to combine the principal executive officer and Board chairman positions and beginning in 2008 appointed a Lead Independent Director.  Upon the resignation of our previous Chairman of the Board, Chief Executive Officer and President, Steven
B. Engle, the Board determined to bifurcate the positions of Chairman of the Board and Chief Executive Officer, at least until a permanent Chief Executive Officer is found and the matter can be reconsidered in light of a particular candidate or candidates, and appointed John Varian,
who is also a member of the Board, as Interim Chief Executive Officer and W. Denman Van Ness, who is also the Lead Independent Director, as Chairman of the Board.  As Chairman of the Board and Lead Independent Director, Mr. Van Ness has the responsibility of presiding at all
executive sessions of the Board, consulting with the Interim Chief Executive Officer on Board and committee meeting agendas, acting as a liaison between management and the independent directors, including maintaining frequent contact with the Interim Chief Executive Officer,
advising the Board on the efficiency of its meetings, and facilitating teamwork and communication between the independent directors and management, as well as additional responsibilities.  The independent directors believe that Mr. Van Ness’s leadership skills and style make him
the best-qualified director to serve as Chairman of the Board.  Mr. Van Ness was selected as Lead Independent Director based on his extensive experience with the Company and his leadership skills.
 

The Board is responsible for consideration and oversight of risks facing the Company and is responsible for ensuring that material risks are identified and managed appropriately.  As set forth in the Audit Committee charter, the Audit Committee meets periodically with
management in order to review the Company’s major financial exposures and the steps management has taken to monitor and control such exposures.  In fulfilling this role, the Audit Committee conducts periodic risk assessments and reports its findings to the full Board.  The Audit
Committee also oversees related-party transactions.
 

Board Meetings
 

During the fiscal year ended December 31, 2010, the Board held 10 meetings.  Each Board member attended at least 75% of the aggregate number of meetings of the Board and the committees of the Board on which he served that were held during the last fiscal year.  Each of
Messrs. Bowes, Hutt, Van Ness, Walbert and Wyszomierski is “independent” as defined in the listing standards of The NASDAQ Stock Market (“NASDAQ”), and Mr. Varian was “independent” as defined in such standards until his appointment as Interim Chief Executive Officer in
August of 2011.  Directors are encouraged to attend the Company’s annual general meetings of shareholders where practicable.  All of the current directors, except Mr. Varian, attended last year’s annual general meeting of shareholders.
 

The Board has standing audit, compensation and nominating & governance committees.
 

Compensation Committee
 

The Compensation Committee is responsible for recommending and reviewing the compensation, including options and perquisites, of the Company’s officers and other employees.  The Compensation Committee, currently consisting of Messrs. Bowes, Van Ness, Walbert
and Wyszomierski, held two meetings during 2010.  The Board has adopted a written charter for the Compensation Committee, a copy of which is available on the Company’s website at www.xoma.com.  See “Compensation Committee Report on Executive Compensation” and
“Compensation Discussion and Analysis.”
 

Compensation Committee Interlocks and Insider Participation
 

None of the members of the Compensation Committee who served on the Compensation Committee in 2010 or who presently serve on the Compensation Committee has interlocking relationships as defined by the SEC or had any relationships requiring disclosure by the
Company under the SEC’s rules requiring disclosure of certain relationships and related party transactions.
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Nominating & Governance Committee
 

The Nominating & Governance Committee assists the Board by identifying individuals qualified to become Board members, recommends to the Board the director nominees for the next annual general meeting of shareholders, recommends to the Board the director nominees
for each committee and develops, recommends to the Board and oversees the governance principles applicable to the Company.  The Nominating & Governance Committee, currently consisting of Messrs. Bowes (Chairman), Hutt, Van Ness and Walbert, held three meetings during
2010.  Each member of the Nominating & Governance Committee is “independent” as defined in the listing standards of NASDAQ.  The Board has adopted a written charter for the Nominating & Governance Committee, a copy of which is available on the Company’s website at
www.xoma.com.
 

The Nominating & Governance Committee’s charter provides that the committee will, on behalf of the Board, review letters from shareholders regarding the Company’s annual general meeting and governance process.  Beyond this, the committee has no formal policy
regarding consideration of director candidates recommended by shareholders, in large part because the Company has never received from any of its shareholders a recommendation of a director nominee with reasonably adequate qualifications.  The need for a more formal policy was
considered and determined to be unnecessary by the committee.  The committee will consider candidates recommended by shareholders, and a shareholder wishing to submit a recommendation should send a letter to the Secretary of the Company at 2910 Seventh Street, Berkeley,
California 94710.  The mailing envelope must contain a clear notation indicating that the enclosed letter is a “Director Nominee Recommendation.” The letter must identify the author as a shareholder and provide a complete listing of the candidate’s qualifications to serve on the
Board, the candidate’s current principal occupation, most recent five-year employment history and current directorships and a statement that the proposed nominee has consented to the nomination, as well as contact information for both the candidate and the author of the
letter.  Shareholders may also nominate candidates who are not first recommended to the Nominating & Governance Committee by following procedures set forth in our bye-laws.
 

To be considered by the Nominating & Governance Committee, a director nominee must have experience as a board member or senior officer of a company in the healthcare or other industries, have a strong financial background, be a leading participant in another field
relative to the Company’s business or have achieved national prominence in a relevant field as a faculty member, professional or government official.  In addition to these minimum requirements, the committee seeks director candidates based on a number of qualifications, including
their independence, knowledge, judgment, leadership skills, education, experience, financial literacy, standing in the community and ability to foster a diversity of backgrounds and views and complement the Board’s existing strengths.  The Board believes that diversity with respect to
all of these factors is an important consideration in appropriate Board composition.
 

The Board and the Nominating & Governance Committee begin the process of identifying and evaluating director nominees by seeking recommendations from a wide variety of contacts, including current executive officers and directors and industry, academic and
community leaders.  The Board or the committee may retain a search firm to identify and screen candidates, conduct reference checks, prepare biographies for review by the committee and the Board and assist in setting up interviews.  The Nominating & Governance Committee and
one or more of the Company’s other directors interview candidates, and the committee selects, and recommends to the full Board, nominees that best suit the Company’s needs.
 

Audit Committee
 

The Audit Committee is primarily responsible for approving the services performed by the Company’s independent registered public accounting firm and reviewing the Company’s accounting practices and systems of internal accounting controls.  In 2010, this committee held
eight meetings and consisted of Messrs. Van Ness, Varian (Chairman) and Wyszomierski.  In August of 2011, in connection with Mr. Varian’s appointment as Interim Chief Executive Officer, Mr. Bowes was named to the Audit Committee, Mr. Varian resigned from the Audit
Committee and as its Chairman and Mr. Wyszomierski was named Chairman of the Audit Committee.  Each member of the Audit Committee is “independent” as defined in the listing standards of NASDAQ.  The Board has determined that Mr. Wyszomierski is, and while serving on
the committee Mr. Varian was, an “audit committee financial expert” as
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defined by the rules of the SEC.  The Board has adopted a written charter for the Audit Committee, a copy of which is available on the Company’s website at www.xoma.com.
 

In accordance with rules established by the SEC, the Audit Committee prepared the following report for inclusion in the proxy statement relating to our 2011 annual general meeting of shareholders:
 

As part of its ongoing activities, the Audit Committee has:
 

·  met with management periodically to consider the adequacy of the Company’s internal controls and the objectivity of its financial reporting, and discussed these matters with the Company’s independent registered public accounting firm and with appropriate
Company financial personnel;

 
·  regularly met privately with the independent registered public accounting firm, who have unrestricted access to the committee;

 
·  recommended the appointment of the independent registered public accounting firm and reviewed periodically their performance and independence from management;

 
·  reviewed the Company’s financing plans and reported recommendations to the full Board for approval and to authorize action;

 
·  reviewed and discussed with management the Company’s audited consolidated financial statements for the fiscal year ended December 31, 2010;

 
·  discussed with the independent registered public accounting firm the matters required to be discussed by Statement on Auditing Standards No. 61, Communications with Audit Committees, as amended (AICPA AU Section 380), as adopted by the Public Company

Accounting Oversight Board (“PCAOB”) in Rule 3200T; and
 

·  received the written disclosures and the letter from the independent registered public accounting firm required by PCAOB Rule 3526, Communication with Audit Committees Concerning Independence, and discussed with the independent registered public
accounting firm their independence.
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EXECUTIVE COMPENSATION
 
Compensation Discussion and Analysis
 

The primary objectives of the Company’s compensation program are to enable the Company to attract, motivate and retain outstanding individuals and align their success with that of the Company’s shareholders over the long term through the creation of shareholder value and
achievement of strategic corporate objectives that are fundamental to our business model.  We attract and retain executives by benchmarking against peer companies in our industry to ensure that our compensation packages remain competitive.  This practice is discussed in greater
detail below under the heading “Benchmarking.” When creating an executive’s overall compensation package, the different elements of compensation are considered in light of the role the executive will play in our achieving near term and longer term goals as well as the compensation
packages provided to similarly situated executives at peer companies.  We also tie short and long-term cash and equity rewards to the achievement of measurable corporate and individual performance criteria to create incentives that we believe enhance executive performance.  Such
performance criteria vary depending on individual executives’ roles, but include value-adding achievements such as revenue generation, cost reduction, gains in production efficiency and timely completion of undertakings.  None of our employees are covered by a pension plan or
other similar benefit plan that provides for payments or other benefits at, following, or in connection with retirement.
 

Benchmarking
 

The Compensation Committee has the authority under its charter to engage the services of outside advisors, experts and others to assist the Compensation Committee.  In accordance with this authority, the Compensation Committee has retained the services of Compensia, an
independent consulting firm that specializes in executive compensation consulting (the “Consultant”), to assist the Compensation Committee in evaluating the Company’s executive compensation program against the relevant market and to review executive compensation changes.  The
Consultant looked at base salary, incentive compensation, long-term share options and benefits.  No other services were provided by the Consultant.
 

The Consultant created a survey (the “Executive Compensation Survey”) which compared the Company’s executive pay levels to those of a peer group of 15 companies.  The peer group was developed by targeting Phase 2 business and labor comparators with similar market
capitalization.  The companies that comprised the peer group are: Ardea Biosciences, ArQule, Array BioPharma, Curis, Cytokinetics, Idera Pharmaceuticals, Immunomedics, Infinity Pharmaceuticals, Lexicon Pharmaceuticals, Micromet, Neurocrine Biosciences, Peregrine
Pharmaceuticals, Rigel Pharmaceuticals, Sangamo Biosciences and Trubion Pharmaceuticals.  In preparing the Executive Compensation Survey, the Compensation Committee has relied on the Consultant to conduct its own research, compile its own survey data and provide a
summary of such data relevant to the Compensation Committee’s decisions with respect to setting executive compensation levels.
 

As noted above, the Compensation Committee considers various benchmarks (i.e., the 25th percentile, the 50th percentile and the 75th percentile) based on the Executive Compensation Survey and chooses a benchmark for a particular year based on the level it deems most
appropriate for the Company.  For 2011, the Compensation Committee chose the 50th percentile as the benchmark.  This process is performed to ensure that total compensation is competitive within the industry and appropriate when certain levels of performance are achieved.  If,
based on this evaluation, the Compensation Committee determines that the Company’s current compensation levels are not appropriate or tailored to our compensation objectives, then the Compensation Committee may adjust the applicable compensation levels and targets
accordingly.
 

As part of the benchmarking process, the Compensation Committee recognizes the practical reality that job responsibilities of persons with similar titles may vary significantly from company to company, and that a person’s title is not necessarily descriptive of a person’s
duties.  The Compensation Committee considers the scope and complexity of executive positions within the Executive Compensation Survey and compares these positions to the scope and complexity of our executive positions.  The result is an assessment of the compensation being
paid to our executives in light of the compensation being paid to persons performing duties of similar scope and complexity at the companies participating in the Executive Compensation Survey.  The Compensation Committee uses this
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assessment to assist it in making decisions regarding appropriate compensation levels for our executive positions.  The underlying principle of the evaluation methodology is to focus on identifying those positions that have a scope and complexity of responsibilities that are comparable
to those duties exercised by each of our particular executives.
 

Compensation Components
 

Base Salary.    The level of compensation paid to an officer is determined on the basis of the individual’s overall experience, responsibility, performance and compensation level in his or her prior position (for newly hired officers), the individual’s overall performance and
compensation level at the Company during the prior year (for current employees), the compensation levels of peer companies (including the biotechnology companies listed above) and other labor markets in which the Company competes for employees, the performance of the
Company’s common shares during the prior fiscal year and such other factors as may be appropriately considered by the Board, by the Compensation Committee and by management in making its proposals to the Compensation Committee.
 

Long-Term Incentive Program.    Long-term incentive compensation principally takes the form of incentive and non-qualified option grants pursuant to shareholder-approved equity-based compensation plans.  These grants are designed to promote the convergence of long-
term interests between the Company’s key employees and its shareholders; specifically, the value of options granted will increase or decrease with the value of the Company’s common shares.  In this manner, key individuals are rewarded commensurately with increases in shareholder
value.  These grants also typically include a 4-year vesting period to encourage continued employment.  The size of a particular option grant is determined based on the individual’s position and contribution to the Company.
 

For grants during 2010, the number of options granted were determined based on employee performance and perceived potential, the numbers of options granted to such individuals in the previous fiscal year, the aggregate number of options held by each such individual, the
number of options granted to similarly situated individuals in the pharmaceutical and biotechnology industries, the price of the Company’s common shares relative to other companies in such industries and the resulting relative value of such options.  It was also noted that all
outstanding options had exercise prices in excess of the current market price of the common shares.  No specific measures of corporate performance were considered.
 

In March of 2010, Mr. Engle was granted options to purchase 226,665 common shares, Dr. Scannon was granted options to purchase 79,999 common shares, Mr. Kurland was granted options to purchase 73,332 common shares, Mr. Margolin was granted options to purchase
83,332 common shares, and Mr. Wells was granted options to purchase 16,665 common shares.  These numbers were arrived at after consideration of the factors described in the foregoing paragraph, without any of such factors being assigned a specific weighting or measured against
quantified criteria, except when considering the number of options granted to similarly situated individuals in the pharmaceutical and biotechnology industries.  In considering that factor, the number of options granted was benchmarked against the 50th percentile of the peer group
companies.
 

Historically, option grants intended as long-term incentive compensation have been made pursuant to the Company’s 1981 Share Option Plan (the “Option Plan”) and Restricted Share Plan (the “Restricted Plan”).  In May of 2010, the Compensation Committee and the full
Board adopted, and in July of 2010 the Company’s shareholders approved, a new equity-based compensation plan, the 2010 Long Term  Incentive and Share Award Plan (the “Long Term Incentive Plan”).  The Long Term Incentive Plan is intended to consolidate the Company’s long-
term incentive compensation under a single plan, by replacing the Option Plan, the Restricted Plan and the 1992 Directors Share Option Plan going forward, and to provide a more current set of terms pursuant to which to provide this type of compensation.
 

Cash Bonus Plans
 

CICP.     In 2004, the Compensation Committee, the Board and the shareholders approved the CEO Incentive Compensation Plan (the “CICP”) in order to make the Chief Executive Officer’s (“CEO”) compensation more commensurate with that of industry peers and because
the Compensation Committee believed that it was not appropriate to include the CEO in the Management Incentive Compensation Plan given the CEO’s active role in administering that plan.
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Only our CEO is eligible to participate in the CICP and, depending on his or her performance and that of the Company, earn incentive compensation.  (In determining his compensation arrangement in connection with his appointment as Interim Chief Executive Officer, Mr.
Varian agreed that he would not be eligible to participate in the CICP.) As soon as practicable after the end of each fiscal year (the “Plan Period”), the Compensation Committee recommends to the Board and the Board determines whether and to what extent certain pre-established
Company objectives for that Plan Period (“Company Objectives”) have been met, each Company Objective having been assigned a percentage toward completion of the Company Objectives overall (each, a “Achievement Percentage”).  For each Plan Period, unless 70% of the
Company Objectives for that Plan Period have been met, no incentive compensation will be awarded.  The Board retains considerable discretion both in determining the extent to which the Company Objectives are achieved and in considering additional factors which may influence its
overall determinations.
 

The incentive compensation under the CICP is weighted based 70% on meeting Company Objectives and 30% based on a discretionary evaluation by the Compensation Committee.  The award opportunity range for the CEO expressed as a percentage of his or her base salary
is as follows: minimum award opportunity—25%; target award opportunity—50%; and maximum award opportunity—75%, in each case, of base salary.
 

The performance of the CEO is typically rated as soon as practicable following the conclusion of the Plan Period.  Distribution of incentive compensation is generally made in February or March of the succeeding year after the Plan Period.  The incentive awards granted under
the CICP are payable in cash.
 

MICP.    Certain employees are also compensated through the Management Incentive Compensation Plan (the “MICP”), in which officers (other than the CEO and the Interim Chief Executive Officer) and employees who have the title of Senior Director, Director or Manager,
as well as certain additional discretionary participants chosen by the CEO, are eligible to participate.  Under the MICP, at the beginning of each Plan Period, the Board (with advice from the Compensation Committee) establishes a target incentive compensation pool, which is then
adjusted at year-end to reflect the Company’s performance in achieving the Company Objectives.
 

After each Plan Period, the Board, based on the recommendation of the Compensation Committee, makes a determination as to the performance of the Company and MICP participants in meeting the Company Objectives and individual objectives for that Plan Period, which
are determined from time to time by the Board in its sole discretion.  Awards to MICP participants vary depending upon the level of achievement of the Company Objectives, the size of the incentive compensation pool and the MICP participants’ base salaries and performance during
the Plan Period as well as their expected ongoing contribution to the Company.  The Company must meet a minimum percentage of the Company Objectives (currently 70%) for a particular Plan Period before any awards are made under the MICP for that Plan Period.  The Board
retains considerable discretion both in determining the extent to which the Company Objectives are achieved and in considering additional factors which may influence its overall determinations.
 

For officers, including the executive officers named in the “Summary Compensation Table” below other than the CEO, the incentive compensation under the MICP is weighted based 50% on meeting Company  Objectives, 30% based on individual objectives and 20% based
on a discretionary evaluation by the CEO.  The target awards for these officers as a percentage of base salary range from 30% to 40%, with an award opportunity range of 15% to 60% of base salary.  For other MICP participants, the incentive compensation is weighted based either
40% or 30% on meeting Company Objectives, either 40% or 50% on individual objectives and, in all cases, 20% on a discretionary evaluation by the CEO.  The award opportunities for these participants as a percentage of base salary range from a minimum of 5% to a maximum of
37.5% of base salary, depending on among other things the participants’ position within the Company.  It is anticipated that Mr. Varian, as Interim Chief Executive Officer, will be responsible for the discretionary evaluations by the CEO described above.
 

The performance of the MICP participants is typically rated as soon as practicable following the conclusion of the Plan Period.  Distribution of incentive compensation is generally made in February or March of the succeeding year after the Plan Period.  Awards under the
MICP are payable in cash.
 

For 2010, 119 individuals were determined to be eligible to participate in the MICP, including all of the executive officers named in the “Summary Compensation Table” below other than Mr. Engle.
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BCP.    Employees who are not eligible to participate in the CICP or the MICP are also compensated through the Bonus Compensation Plan (the “BCP”).  Under the BCP, at the beginning of each Plan Period, the Board (with advice from the Compensation Committee)
establishes a target incentive compensation pool, which is then adjusted at year-end to reflect the Company’s performance in achieving the Company Objectives.
 

After each Plan Period, the Board, based on the recommendation of the Compensation Committee, makes a determination as to the performance of the Company and BCP participants in meeting the Company Objectives, which are determined from time to time by the Board in
its sole discretion.  Awards to BCP participants vary depending upon the level of achievement of the Company Objectives, the size of the incentive compensation pool and the BCP participants’ base salaries.  The Company must meet a minimum percentage of the Company Objectives
(currently 70%) before any awards are made under the BCP.  Awards under the BCP are payable in cash.
 

For 2010, 93 individuals were determined to be eligible to participate in the BCP.
 

Bonus Determinations for 2010.  For 2010, the Compensation Committee recommended and the Board approved the following Company Objectives: (1) generate $76 million in cash with an emphasis on sources that are non- or less dilutive to shareholders, which was
assigned a 40% Achievement Percentage, (2) advance the clinical development of the Company’s lead product candidate, XOMA 052, which was assigned a 30% Achievement Percentage, (3) accelerate the Company’s capabilities in manufacturing XOMA 052, which was assigned a
20% Achievement Percentage, and (4) advance the Company’s pipeline of pre-clinical product candidates, which was assigned a 10% Achievement Percentage.  In February of 2010, the Board determined that the first such Company Objective had been achieved and that the second,
third and fourth such Company Objectives had been exceeded.
 

After evaluating the relevant facts and circumstances, the Board concluded that in excess of 100% of the Company Objectives had been achieved for the 2010 Plan Period.  As a result, the CEO and each of the other named executive officers received in excess of the target
amounts attributable to achievement of the Company Objectives under the CICP and the MICP, as applicable.
 

Under the CICP, Mr. Engle had no individual objectives for 2010 other than the Company Objectives.  Individual objectives for 2010 under the MICP for Dr. Scannon were to: (1) carry out his role in connection with the first Company Objective described above, (2) carry out
his role in connection with the second Company Objective described above, (3) advance the Company’s biodefense efforts, and (4) advance the development of the Company’s antibody platform and manufacturing technologies.  In February of 2011, the CEO determined and the
Compensation Committee concurred that Dr. Scannon had exceeded the second such objective and achieved his remaining objectives, except for the third such objective.  Individual objectives for 2010 under the MICP for Mr. Kurland were to: (1) carry out his role in connection with
the first Company Objective described above, (2) implement the Company’s financial strategy, (3) maintain budgeted levels of Company expenses, and (4) assure Company compliance with financial reporting and related requirements.  In February of 2011, the CEO determined and
the Compensation Committee concurred that Mr. Kurland had exceeded all of such objectives.  Individual objectives for 2010 under the MICP for Mr. Margolin were to: (1) carry out his role in connection with the first Company Objective described above,  (2) carry out his role in
connection with the second Company Objective described above,  (3) implement the Company’s intellectual property strategy, and (4) assure Company compliance with legal-related requirements.  In February of 2010, the CEO determined and the Compensation Committee concurred
that Mr. Margolin had exceeded all of such objectives.  Individual objectives for 2010 under the MICP for Mr. Wells were to: (1) strengthen the Company’s organizational capabilities, corporate culture and internal communications, (2) implement a succession planning process, (3)
assess and align the Company’s information technology strategy to reflect changes within the Company, and (4) ensure adherence to information technology controls.  In February of 2010, the CEO determined and the Compensation Committee concurred that Mr. Wells had achieved
all of such objectives, except for certain aspects of the first such objective.
 

As to that portion of Mr. Engle’s bonus based on a discretionary evaluation of the CEO’s overall performance in 2010, the Compensation Committee determined to include no additional percentage of Mr. Engle’s target bonus amount as a portion of his bonus.  In addition, the
CEO determined and the Compensation Committee concurred to include between 15% and 30% of each other named executive officer’s target bonus amount as the portion of such officer’s bonus based on a discretionary evaluation.
 

 
-86-



 

The evaluation process and resulting determinations described above resulted in cash bonus payments under the CICP and the MICP to the executive officers named in the “Summary Compensation Table” below for 2010 as follows: 
 

  Base Salary   
Target Bonus

Percentage   
Target Bonus

Amount   
Actual Bonus

Percentage   
Actual Bonus

Amount  
Steven B. Engle*  $ 551,550   50%  $ 275,775   44.6%  $ 246,130 
Patrick J. Scannon M.D., Ph.D.  $ 399,040   35%  $ 139,664   45.0%  $ 179,539 
Fred Kurland  $ 322,400   40%  $ 128,960   51.7%  $ 166,681 
Christopher J. Margolin  $ 347,020   35%  $ 121,457   42.3%  $ 146,660 
Charles C. Wells  $ 312,100   35%  $ 109,235   42.5%  $ 132,721 
_______________________
* Mr. Engle resigned as Chairman of the Board, Chief Executive Officer and President effective August 31, 2011.

Other Compensation.  The Company maintains broad-based benefits and perquisites that are provided to all employees, including health insurance, life and disability insurance, vision and dental insurance, a 401(k) plan and temporary housing and other living expenses for
relocated employees.  The Company also maintains an Employee Share Purchase Plan, designed to give employees an opportunity to purchase Common shares through payroll deductions, thereby encouraging employees to share in the economic growth and success of the Company.
 

Tax Treatment.  Section 162(m) of the Internal Revenue Code of 1986, as amended (the “Code”) generally limits the deductible amount of annual compensation paid to certain individual executive officers (i.e., the chief executive officer and the four other most highly
compensated executive officers of the Company) to no more than $1 million.  However, qualifying performance-based compensation will be excluded from the $1 million cap on deductibility, and the Compensation Committee believes, based on information currently available, that
the Company’s options issued to its executive officers qualify for this exclusion.  Considering the current executive officer compensation and the availability of deferral opportunities, the Compensation Committee and the Company believe that the Company will not be denied any
significant tax deduction for 2010.  The Company and the Compensation Committee will continue to review tax consequences as well as other relevant considerations in connection with compensation decisions.
 
Compensation Risk Assessment
 

We believe that risks arising from our compensation policies and practices for our employees are not reasonably likely to have a material adverse effect on our Company.  We believe that our approach to goal-setting, setting of targets with payouts at multiple levels of
performance, and evaluation of performance results assist in mitigating excessive risk-taking that could harm our value.  We believe we have allocated our compensation among base salary and short- and long-term compensating target opportunities in such a way as not to encourage
excessive risk-taking.
 
Summary Compensation Table
 

The following table sets forth certain summary information for the prior three years concerning the compensation earned by the Company’s Chief Executive Officer, Chief Financial Officer, our three other most highly compensated officers who were named executive
officers of the Company as of December 31, 2010.  Information for 2008 concerning Mr. Wells has been omitted in accordance with SEC rules because he was not a “named executive officer” during that year.
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Name and
Principal
Position Year  

Salary
($)(1)   

Bonus
($)(2)   

Stock
Awards

($)   

Option
Awards

($)(3)   

Non-Equity
Incentive Plan
Compensation

($)(4)(5)   

Change in
Pension

Value and
Nonqualified

Deferred
Compensation

Earnings
($)   

All Other
Compensation

($)(6)   
Total

($)  
Steven B. Engle 2010  $ 551,550  $ 0  $ 0  $ 686,069  $ 246,130   N/A  $ 35,300  $ 1,519,049 
(Chairman of the 2009  $ 540,750  $ 0  $ 0  $ 212,280  $ 262,267   N/A  $ 38,725  $ 1,054,022 
Board, Chief Executive
Officer and President)* 2008  $ 515,000  $ 0  $ 0  $ 243,787  $ 0   N/A  $ 390,489  $ 1,149,276 
Patrick J. Scannon, 2010  $ 399,040  $ 0  $ 0  $ 242,140  $ 179,539   N/A  $ 14,102  $ 834,821 
M.D., Ph.D. 2009  $ 389,340  $ 0  $ 0  $ 70,760  $ 123,811   N/A  $ 13,136  $ 597,047 
(Executive Vice President and
Chief Scientific Officer) 2008  $ 370,800  $ 0  $ 0  $ 86,680  $ 0   N/A  $ 17,045  $ 474,525 
Fred Kurland 2010  $ 322,400  $ 0  $ 0  $ 221,961  $ 166,681   N/A  $ 13,555  $ 724,597 
(Vice President, 2009  $ 310,000  $ 0  $ 0  $ 70,760  $ 108,655   N/A  $ 12,785  $ 502,200 
Finance and Chief Financial
Officer) 2008  $ 3,577   N/A   N/A  $ 305,680  $ 0   N/A  $ 0  $ 309,257 
Christopher J. 2010  $ 347,020  $ 0  $ 0  $ 252,229  $ 146,660   N/A  $ 26,696  $ 772,605 
Margolin 2009  $ 338,520  $ 0  $ 0  $ 70,760  $ 114,810   N/A  $ 28,356  $ 552,446 
(Vice President, General
Counsel and Secretary) 2008  $ 322,400  $ 0  $ 0  $ 86,680  $ 0   N/A  $ 29,944  $ 439,024 
Charles C. Wells 2010  $ 312,100  $ 0  $ 0  $ 50,441  $ 132,721   N/A  $ 10,493  $ 505,755 
(Vice President, Human
Resources and Information
Technology) 2009  $ 304,500  $ 0  $ 0  $ 70,760  $ 95,918   N/A  $ 11,568  $ 482,746 
_____________________
 
*      Mr. Engle resigned as Chairman of the Board, Chief Executive Officer and President effective August 31, 2011.
 
(1) Mr. Kurland was appointed to the position of Vice President, Finance and Chief Financial Officer effective December 28, 2008.  The amount in this column representing his 2008 salary was earned in 2008 but paid in 2009.
 
(2) The bonus amounts paid to Mr. Engle under the Company’s CICP and the amounts paid to Dr. Scannon and Messrs. Kurland, Margolin and Wells under the Company’s MICP are represented in the amounts under Non-Equity Incentive Plan Compensation.  CICP and

MICP awards are reported on an earned basis.
 
(3) The amounts in this column do not reflect compensation actually received by the named executive officers but represent the aggregate grant date fair value for option awards calculated in accordance with FASB ASC Topic 718.  Amounts for 2008 have been recomputed

under the same methodology in accordance with SEC rules.  See Notes 2 and 9 of the consolidated financial statements in the Company’s Annual Report on Form 10-K for the fiscal year ended December 31, 2010 (the “2010 Form 10-K”) regarding assumptions underlying
valuation of equity awards.

 
(4) The amounts in this column for 2010 for Dr. Scannon and Messrs. Kurland, Margolin and Wells represent awards under the Company’s MICP paid in 2011 relating to performance in 2010.  The amounts in this column for 2009 for Dr. Scannon and Messrs. Kurland,

Margolin and Wells represent awards under the MICP paid in 2010 relating to performance in 2009.  With respect to 2008, management had recommended, and the Board had determined, not to award bonuses under the MICP in light of economic conditions affecting the
Company and in order to conserve its cash resources, notwithstanding that the Company had met a percentage of its objectives for 2008 in excess of the minimum required for bonuses to be awarded.  Consequently, there were no payouts under the MICP in 2009 for
performance in 2008.

 
(5) The amount in this column for 2010 for Mr. Engle represents an award under the Company’s CICP paid in 2011 relating to performance in 2010.  The amount in this column for 2009 for Mr. Engle represents an
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award under the CICP paid in 2010 relating to performance in 2009.  With respect to 2008, management had recommended, and the Board had determined, not to award a bonus under the CICP in light of economic conditions affecting the Company and in order to conserve its
cash resources, notwithstanding that the Company had met a percentage of its objectives for 2008 in excess of the minimum required for a bonus to be awarded.  Consequently, there was no payout under the CICP in 2009 for performance in 2008.

 
(6) Amounts in this column for 2010, 2009 and 2008 include:
 
 Mr. Engle—(a) cash payments in lieu of earned vacation and/or personal holidays in the amount of $21,212, $24,758 and $1,903, respectively; (b) relocation in the amount of $241,954 in 2008; (c) taxes paid by the Company on Mr. Engle’s behalf in the amount of

$135,002 in 2008; (d) Company common shares contributed to an account under the Company’s Deferred Savings Plan in the amounts of 2,343, 1,074 and 1,013 common shares, respectively; and (e) group term life insurance premiums in the amount of $3,179, $2,966 and
$1,380, respectively.

 
 Dr. Scannon—(a) cash payments in lieu of earned vacation and/or personal holidays in the amounts of $2,769 in 2008; (b) Company common shares contributed to an account under the Company’s Deferred Savings Plan in the amounts of 2,343, 1,074 and 1,013 common

shares, respectively; (c) group term life insurance premiums in the amount of $2,301, $2,136 and $4,026, respectively; and (d) miscellaneous gifts in the amount of $892 in 2010.
 
 Mr. Kurland—(a) Company common shares contributed to an account under the Company’s Deferred Savings Plan in the amounts of 2,343 and 1,074 common shares in 2010 and 2009, respectively; (b) group term life insurance premiums in the amounts of $1,857 and

$1,785 in 2010 and 2009, respectively; and (c) miscellaneous gifts in the amount of $789 in 2010.
 
 Mr. Margolin—(a) cash payments in lieu of earned vacation and/or personal holidays in the amounts of $13,346, $15,499 and $14,784, respectively; (b) Company common shares contributed to an account under the Company’s Deferred Savings Plan in the amounts of

2,343, 1,074 and 1,013 common shares, respectively; (c) group term life insurance premiums in the amounts of $1,952, $1,857 and $4,910, respectively; and (d) miscellaneous gifts in the amount of $489 in 2010.
 
 Mr. Wells—(a) cash payments in lieu of earned vacation and/or personal holidays in the amounts of $2,230 in 2009; (b) Company common shares contributed to an account under the Company’s Deferred Savings Plan in the amount of 1,662 and 749 common shares in

2010 and 2009, respectively; (c) group term life insurance premiums in the amount of $1,800 and $1,670 in 2010 and 2009, respectively; and (d) miscellaneous gifts in the amount of $892 in 2010.
 
 Company common shares contributed under the Company’s Deferred Savings Plan were valued in 2010, 2009 and 2008 at fiscal year-end formula prices of $4.694, $10.233 and $10.113, respectively, per share.
 
Grants of Plan-Based Awards
 

The following table contains information concerning the grant of awards to our named executive officers under any plan during 2010.
 

     

Estimated Future Payouts
Under Non-Equity

Incentive Plan Awards   

Estimated Future Payouts
Under Equity Incentive

Plan Awards   

All Other
Stock

Awards:
Number
of Shares
of Stock

or   

All Other
Option

Awards:
Number of
Securities

Underlying   

Exercise
or Base
Price of
Option   

Grant
Date
Fair

Value of
Stock and

Option  
  Grant   Threshold   Target   Maximum   Threshold   Target   Maximum   Units   Options   Awards   Awards  
Name  Date   ($)   ($)   ($)    (#)   (#)   (#)   (#)   (#)  ($/Sh)    (1)
Steven B. Engle*   03-01-2010   —   —   —   —   —   —   —   226,665  $ 7.35  $ 686,069 
Patrick J. Scannon, M.D., Ph.D.   03-01-2010   —   —   —   —   —   —   —   79,999  $ 7.35  $ 242,140 
Fred Kurland   03-01-2010   —   —   —   —   —   —   —   73,332  $ 7.35  $ 221,961 
Christopher J. Margolin   03-01-2010   —   —   —   —   —   —   —   83,332  $ 7.35  $ 252,229 
Charles C. Wells   03-01-2010   —   —   —   —   —   —   —   16,665  $ 7.35  $ 50,441 
______________________
 
*      Mr. Engle resigned as Chairman of the Board, Chief Executive Officer and President effective August 31, 2011.
 

 
-89-



 

(1) The grant date fair values were calculated in accordance with FASB ASC 718.  See Notes 2 and 9 of the consolidated financial statements in the 2010 Form 10-K regarding assumptions underlying valuation of equity awards.
 
Outstanding Equity Awards as of December 31, 2010
 

The following table provides information as of December 31, 2010 regarding unexercised options and restricted common share awards held by each of our named executive officers.
 
  Option Awards  

Name  

Number of
Securities

Underlying
Unexercised
Options (#)

Exercisable (1)   

Number of
Securities

Underlying
Unexercised
Options (#)

Unexercisable   

Equity
Incentive

Plan
Awards:

Number of
Securities

Underlying
Unexercised

Unearned
Options (#)   

Option
Exercise

Price
($)   

Option
Expiration

Date  
Steven B. Engle*   33,333   0   0  $ 75.000   08-03-2017 
   55,555   11,111   0  $ 32.550   08-03-2017 
   61,111   12,222   0  $ 32.550   08-03-2017 
   79,167   20,833   0  $ 55.050   10-31-2017 
   10,625   4,375   0  $ 40.650   02-21-2018 
   30,332   9,667   0  $ 8.400   02-26-2019 
   42,499   184,166   0  $ 7.350   03-01-2020 
Patrick J. Scannon, M.D., Ph.D.   1,665   0   0  $ 129.375   02-21-2011 
   1,665   0   0  $ 152.400   02-20-2012 
   1,999   0   0  $ 49.950   02-26-2013 
   1,999   0   0  $ 86.550   02-25-2014 
   1,999   0   0  $ 21.000   02-23-2015 
   2,000   0   0  $ 25.200   02-28-2016 
   2,555   111   0  $ 50.850   02-21-2017 
   21,112   5,554   0  $ 55.050   10-31-2017 
   3,778   1,555   0  $ 40.650   02-21-2018 
   10,109   3,223   0  $ 8.400   02-26-2019 
   14,999   65,000   0  $ 7.350   03-01-2020 
Fred Kurland   26,668   26,664   0  $ 9.300   12-29-2018 
   10,110   3,222   0  $ 8.400   02-26-2019 
   13,749   59,583   0  $ 7.350   03-01-2020 
Christopher J. Margolin   1,665   0   0  $ 129.375   02-21-2011 
   1,665   0   0  $ 152.400   02-20-2012 
   2,665   0   0  $ 49.950   02-26-2013 
   665   0   0  $ 58.800   04-10-2013 
   1,999   0   0  $ 86.550   02-25-2014 
   1,999   0   0  $ 21.000   02-23-2015 
   1,666   0   0  $ 26.700   10-25-2015 
   2,000   0   0  $ 25.200   02-28-2016 
   2,555   111   0  $ 50.850   02-21-2017 
   1,000   0   0  $ 55.050   10-31-2017 
   13,986   3,679   0  $ 55.050   10-31-2017 
   3,778   1,555   0  $ 40.650   02-21-2018 
   10,110   3,223   0  $ 8.400   02-26-2019 
   15,624   67,708   0  $ 7.350   03-01-2020 
Charles C. Wells   3,331   0   0  $ 156.750   05-07-2011 
   1,666   0   0  $ 152.400   02-20-2012 
   1,999   0   0  $ 49.950   02-26-2013 
   1,999   0   0  $ 86.550   02-25-2014 
   1,999   0   0  $ 21.000   02-23-2015 
   2,000   0   0  $ 25.200   02-28-2016 
   2,555   111   0  $ 50.850   02-21-2017 
   15,834   4,165   0  $ 55.050   10-31-2017 
   3,779   1,554   0  $ 40.650   02-21-2018 
   10,110   3,223   0  $ 8.400   02-26-2019 
   3,124   13,541   0  $ 7.350   03-01-2020 
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____________________
 
* Mr. Engle resigned as Chairman of the Board, Chief Executive Officer and President effective August 31, 2011.
 
Option Exercises and Shares Vested
 

The following table sets forth the number of common shares acquired upon exercise of options by each named executive officer during 2010 and the number of share awards held by each named executive officer that vested during 2010.
 
  Option Awards   Stock Awards  
 
 
 
Name  

Number of
Shares

Acquired On
Exercise (#)   

Value
Realized on
Exercise ($)   

Number of
Shares

Acquired On
Vesting (#)   

Value
Realized on
Vesting ($)  

Steven B. Engle*   0  $ 0   0  $ 0 
Patrick J. Scannon M.D., Ph.D.   0  $ 0   0  $ 0 
Fred Kurland   0  $ 0   0  $ 0 
Christopher J. Margolin   0  $ 0   0  $ 0 
Charles C. Wells   0  $ 0   0  $ 0 
______________________
 
* Mr. Engle resigned as Chairman of the Board, Chief Executive Officer and President effective August 31, 2011.
 
Pension Benefits
 

None of our named executive officers are covered by a pension plan or other similar benefit plan that provides for payments or other benefits at, following, or in connection with retirement.
 
Non-Qualified Deferred Compensation
 

None of our named executive officers are covered by a defined contribution or other plan that provides for the deferral of compensation on a basis that is not tax-qualified.
 
Employment Contracts and Termination of Employment and Change of Control Arrangements
 

The Company has entered into an employment agreement with Mr. Varian, dated as of August 31, 2011, which provides for Mr. Varian’s employment as Interim Chief Executive Officer at a salary of $400,000 per year (in addition to his standard cash compensation as a
director).  Under his employment agreement, Mr. Varian is entitled to participate in any benefit plan for which key executives of the Company are eligible, excluding the CICP and the MICP.  Upon termination of his employment for any reason other than for cause or upon his
resignation for good reason, Mr. Varian will be entitled to his then current salary for, if such termination or resignation occurs prior to December 31, 2011, a period of two (2) months or, if such termination or resignation occurs thereafter, a period of three (3) months.
 

The Company has entered into an employment agreement with Dr. Scannon, dated as of December 30, 2008, that provides for his employment as Executive Vice President and Chief Scientific Officer at a salary of not less than $360,000 per year.  Under the agreement, Dr.
Scannon is entitled to participate in any benefit plan for which key executives of the Company are eligible, including the MICP.  Upon termination of his employment by the Company for any reason other than cause or upon his resignation from the Company for good reason, Dr.
Scannon will be entitled to his then current base salary, target bonus and benefits for nine (9) months, as well as a pro-rated portion of his then current target bonus and outplacement services for six (6) months not to exceed $8,000 in value.  The agreement will continue for one year
and will be automatically extended (without further action by the parties) for one year thereafter and again on each subsequent anniversary thereof, unless terminated by mutual written consent of the parties.
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The Company has entered into an employment agreement with Mr. Kurland, dated as of December 28, 2008, that provides for his employment as Vice President, Finance and Chief Financial Officer at a salary of not less than $310,000 per year.  Under the agreement, Mr.
Kurland will be entitled to participate in any benefit plan for which key executives of the Company are eligible, including the MICP.  Upon termination of his employment by the Company for any reason other than cause or upon his resignation from the Company for good reason, Mr.
Kurland will be entitled to his then current base salary, target bonus and benefits for nine (9) months, as well as a pro-rated portion of his then current target bonus and outplacement services for six (6) months not to exceed $8,000 in value.  The agreement will continue for one year
and will be automatically extended (without further action by the parties) for one year thereafter and again on each subsequent anniversary thereof, unless terminated by mutual written consent of the parties.
 

The Company has entered into an employment agreement with Mr. Margolin, dated as of December 30, 2008, that provides for his employment as Vice President, General Counsel and Secretary at a salary of not less than $310,000 per year.  Under the agreement, Mr.
Margolin will be entitled to participate in any benefit plan for which key executives of the Company are eligible, including the MICP.  Upon termination of his employment by the Company for any reason other than cause or upon his resignation from the Company for good reason, Mr.
Margolin will be entitled to his then current base salary, target bonus and benefits for nine (9) months, as well as a pro-rated portion of his then current target bonus and outplacement services for six (6) months not to exceed $8,000 in value.  The agreement will continue for one year
and will be automatically extended (without further action by the parties) for one year thereafter and again on each subsequent anniversary thereof, unless terminated by mutual written consent of the parties.
 

The Company has entered into an employment agreement with Mr. Wells, effective as of December 30, 2008, that provides for his employment as Vice President, Human Resources and Information Technology at a salary of not less than $280,000 per year.  Under the
agreement, Mr. Wells is entitled to participate in any benefit plan for which key executives of the Company are eligible, including the MICP.  Upon termination of his employment by the Company for any reason other than cause or upon his resignation from the Company for good
reason, Mr. Wells will be entitled to his then current base salary, target bonus and benefits for nine (9) months, as well as a pro-rated portion of his then current target bonus and outplacement services for six (6) months not to exceed $8,000 in value.  The agreement will continue for
one year and will be automatically extended (without further action by the parties) for one year thereafter and again on each subsequent anniversary thereof, unless terminated by mutual written consent of the parties.
 

In connection with Mr. Engle’s resignation as Chairman of the Board, Chief Executive Officer and President effective August 31, 2011 and pursuant to his Amended and Restated Employment Agreement effective as of December 30, 2008, Mr. Engle will receive as
severance: one and one-half times his current base salary and target bonus for the current fiscal year, continuation of benefits for up to eighteen (18) months, a pro-rated portion of his current target bonus, and outplacement services for twelve (12) months not to exceed $15,000 in
value.  To assist in implementing an orderly transition of management responsibilities, Mr. Engle and the Company have also entered into a Consulting Agreement through December of 2014.  Under this agreement, the Company will pay Mr. Engle $15,300 per month for the first six
months and thereafter as may be agreed between Mr. Engle and the Company.  Pursuant to his existing option agreements and the Company’s share option plans, Mr. Engle’s outstanding options will remain exercisable and continue to become exercisable, in accordance with their
existing terms, during the term of this consulting arrangement.  Mr. Engle has also agreed to release the Company from any and all claims he has or may have against the Company arising out of his employment with the Company, including the separation of his employment.
 
Certain Other Payments Upon a Change of Control
 

Named Executive Officers.  Each of our named executive officers has entered into change of control severance agreements (the “Change of Control Agreements”) that may require us to make certain payments and/or provide certain benefits to certain executive officers in the
event of a termination of employment or a change of control.  Mr. Engle’s change of control severance agreement terminated by its terms upon his resignation from the Company on August 31, 2011.
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Change of Control.  A “change of control” is defined in the Change of Control Agreements as the occurrence of any of the following events: (i) a merger, amalgamation or acquisition in which the Company is not the surviving or continuing entity, except for a transaction the
principal purpose of which is to change the jurisdiction of the Company’s organization; (ii) the sale, transfer or other disposition of all or substantially all of the assets of the Company; (iii) any other reorganization or business combination in which fifty percent (50%) or more of the
Company’s outstanding voting securities are transferred to different holders in a single transaction or series of related transactions; (iv) any approval by the shareholders of the Company of a plan of complete liquidation of the Company; (v) any “person” (as such term is used in
Sections 13(d) and 14(d) of the Securities Exchange Act of 1934, as amended) becoming the “beneficial owner” (as defined in Rule 13d-3 under said Act), directly or indirectly, of securities of the Company representing more than fifty percent (50%) of the total voting power
represented by the Company’s then outstanding voting securities; or (vi) a change in the composition of the Board, as a result of which fewer than a majority of the directors are incumbent directors.
 

Vesting of Options.  If a named executive officer’s employment is involuntarily terminated within eighteen (18) months of a change of control, the exercisability of all options granted to such named executive officer by the Company shall automatically be accelerated so that
all the options may be exercised immediately upon such involuntary termination for any or all of the shares subject thereto and the post-termination exercise period shall be extended to sixty (60) months or the remainder of the maximum term of the options (or such shorter period of
time to avoid the application of Section 409A of the Code).  The options shall continue to be subject to all other terms and conditions of the Company’s share option plans and the applicable option agreements between the employee and the Company.
 

Outplacement Program.  If a named executive officer’s employment is involuntarily terminated within eighteen (18) months of a change of control, the named executive officer will immediately become entitled to participate in a twelve (12) month executive outplacement
program provided by an executive outplacement service, at the Company’s expense not to exceed $15,000.
 

Cash Severance.  If a named executive officer’s employment is involuntarily terminated within eighteen (18) months of a change of control, then the named executive officer shall be entitled to receive a severance payment equal to the sum of (A) an amount equal to 1.5 times
the named executive officer’s annual base salary as in effect immediately prior to the involuntary termination, plus (B) an amount equal to 1.5 times the named executive officer’s target bonus as in effect for the fiscal year in which the involuntary termination occurs.
 

Health and Other Benefits.  If a named executive officer’s employment is involuntarily terminated within eighteen (18) months of a change of control, then for a period of eighteen (18) months following such termination, (A) the Company shall make available and pay for the
full cost of the coverage (plus an additional amount to pay for the taxes on such payments, if any, plus any taxes on such additional amount) of the named executive officer and his or her spouse and eligible dependents under any group health plans of the Company on the date of such
termination of employment at the same level of health (i.e., medical, vision and dental) coverage and benefits as in effect for the named executive officer or such covered dependents on the date immediately preceding the date of his or her termination and (B) if the named executive
officer is, at the time of such termination, an eligible participant in the Company’s mortgage differential program, the Company shall continue to make mortgage assistance payments to such named executive officer pursuant to such program as in effect at the time of such termination.
 
Compensation Committee Report on Executive Compensation
 

The Company’s compensation program for officers (including the named executive officers) is administered by the Compensation Committee, which is composed of four independent directors.  Following review and approval by the Compensation Committee, all issues
pertaining to officer compensation are submitted to the full Board for approval.
 
Compensation of Directors
 

The primary objectives of the Company’s director compensation program are to enable the Company to attract, motivate and retain outstanding individuals and align their success with that of the Company’s shareholders
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through the creation of shareholder value.  We attract and retain directors by benchmarking against companies in our industry of similar size to ensure that our director compensation packages remain competitive.  The different elements of director compensation are considered in light
of the compensation packages provided to similarly situated directors at peer companies.
 

The Compensation Committee has retained the services of the Consultant to assist in evaluating the Company’s director compensation program against the relevant market.  The Consultant created a survey (the “Director Compensation Survey”) which compared the
Company’s director pay levels to those of the same peer group of companies used in the Executive Compensation Survey.  In preparing the Director Compensation Survey, the Compensation Committee has relied on the Consultant to conduct its own research, compile its own survey
data and provide a summary of such data relevant to the Compensation Committee’s decisions with respect to setting director compensation levels.  The benchmarking process for director compensation used by the Compensation Committee based on the Director Compensation
Survey is substantially similar to the process for evaluating executive compensation described above under “Compensation Discussion and Analysis.” Following the benchmarking process for 2011, the only changes to directors compensation were an increase in the number of options
to be granted to non-employee directors upon initial election from 11,666 to 12,000 and an increase in the number of options to be granted annually to the Lead Independent Director from 6,333 to 6,500.
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The table below sets forth the non-employee director compensation for 2010.
 

Name  

Fees
Earned or

Paid in Cash
($)   

Stock
Awards

($)   

Option
Awards

($)(1)   

Non-Equity
Incentive Plan
Compensation

($)   

Change in
Pension Value

and
Nonqualified

Deferred
Compensation Earnings   

All Other
Compensation

($)   Total  
William K. Bowes, Jr.  $ 54,750  $ 0  $ 17,272  $ 0  $ 0  $ 0  $ 72,022 
Charles J. Fisher, Jr., M.D.(2)  $ 41,000  $ 0  $ 17,272  $ 0  $ 0  $ 0  $ 58,272 
Peter Barton Hutt  $ 41,000  $ 0  $ 17,272  $ 0  $ 0  $ 0  $ 58,272 
W. Denman Van Ness  $ 76,250  $ 0  $ 21,876  $ 0  $ 0  $ 0  $ 98,126 
John Varian  $ 48,139  $ 0  $ 17,272  $ 0  $ 0  $ 0  $ 65,411 
Timothy P. Walbert  $ 5,361  $ 0  $ 20,505  $ 0  $ 0  $ 0  $ 25,866 
Jack L. Wyszomierski  $ 16,097  $ 0  $ 20,707  $ 0  $ 0  $ 0  $ 36,804 
Patrick J. Zenner(3)  $ 12,500  $ 0  $ 0  $ 0  $ 0  $ 0  $ 12,500 
Total  $ 295,097  $ 0  $ 132,176  $ 0  $ 0  $ 0  $ 427,273 
____________________
 
(1) The option amounts represent the aggregate grant date fair value for option awards computed in accordance with FASB ASC Topic 718.  See Notes 2 and 9 of the consolidated financial statements in the 2010 Form 10-K regarding assumptions underlying valuation of

equity awards.  As of December 31, 2010, the aggregate option amounts outstanding for each non-employee director were as follows: Mr. Bowes—16,296; Dr. Fisher—18,238; Mr. Hutt—18,371; Mr. Van Ness—24,296 (17,963 of which are held by The Van Ness 1983
Revocable Trust); Mr. Varian—11,999, Mr. Walbert—12,000 and Mr. Wyszomierski—11,666.

 
(2) Dr. Fisher resigned from the Board effective February 21, 2011.
 
(3) Mr. Zenner did not stand for re-election at the Company’s annual general meeting of shareholders held on July 21, 2010 and is no longer a director of the Company.
 
Director Compensation Policy
 

Effective July 1, 2010, each non-employee director will receive an annual retainer of $35,000, plus an additional (1) $20,000, in the case of the chairman of the Audit Committee, (2) $9,000, in the case of any other member of the Audit Committee, (3) $12,000, in the case of
the chairman of the Compensation Committee or Nominating & Governance Committee, (4) $6,000, in the case of any other member of the Compensation Committee or Nominating & Governance Committee, and (5) $20,000, in the case of the Lead Independent Director.  The
Company’s directors do not receive meeting fees.
 

Additionally, each non-employee director will be granted options to purchase 12,000 common shares pursuant to the Long Term Incentive Plan upon initial election to the Board and will be annually granted an option to purchase 5,000 common shares (other than the Lead
Independent Director, who is annually granted an option to purchase 6,500 common shares) pursuant to the Long Term Incentive Plan upon reelection to the Board, each at an exercise price per share equal to the closing market price of the common shares on the date of grant.  In 2010,
Messrs. Bowes, Hutt and Varian and Dr. Fisher each were granted an option to purchase 5,000 common shares pursuant to the Long Term Incentive Plan and Mr. Van Ness, the Lead Independent Director, was granted an option to purchase 6,333 common shares pursuant to the Long
Term Incentive Plan, all at an exercise price of $5.235 per share.  Also in 2010, Mr. Walbert, a newly-elected director, was granted an option to purchase 12,000 common shares pursuant to the Long Term Incentive Plan at an exercise price of $2.46 per share, and Mr. Wyszomierski, a
newly-elected director, was granted an option to purchase 11,666 common shares pursuant to the Long Term Incentive Plan at an exercise price of $2.69 per share.
 

Mr. Van Ness has agreed that he will not receive any compensation for serving as Chairman of the Board in addition to that which he receives as Lead Independent Director and a member of the Board and certain of its committees, although the Board may in its discretion
agree to a different compensation arrangement with Mr. Van Ness in the future.
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Except for Mr. Varian, who will continue to receive the director’s cash compensation described above while serving as Interim Chief Executive Officer, directors who are employees of the Company are neither paid any fees or other remuneration nor awarded options or
common shares of the Company for services as members of the Board or its committees.
 

TRANSACTIONS WITH RELATED PERSONS
 

There were no reportable transactions with related persons during 2010.  The Company or a subsidiary of the Company may occasionally enter into transactions with certain related persons, such as executive officers, directors or nominees for directors of the Company, their
immediate family members or beneficial owners of more than 5% of the Company’s outstanding common shares, in which the related party has a direct or indirect material interest.  Each such transaction is subject to review and pre-approval by the Audit Committee.
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SHARE OWNERSHIP
 

The following table sets forth certain information regarding all shareholders known by the Company to be the beneficial owners of more than 5% of the Company’s issued and outstanding common shares and regarding each director, each named executive officer (other than
Mr. Engle, who resigned effective August 31, 2011) and all directors and named executive officers (other than Mr. Engle) as a group, together with the approximate percentages of issued and outstanding common shares owned by each of them.  Percentages are calculated based upon
shares issued and outstanding plus shares which the holder has the right to acquire under share options exercisable within 60 days.  Unless otherwise indicated, amounts are as of September 29, 2011 and each of the shareholders has sole voting and investment power with respect to the
common shares beneficially owned, subject to community property laws where applicable.  An individual’s presence on this or any other table presented herein is not intended to be reflective of such person’s status as a “reporting person” under Section 16(a) of the Securities
Exchange Act of 1934, as amended.
 

Name of Beneficial Owner  

Number of
Common Shares

Beneficially
Owned   

Percentage
of Common

Shares
Beneficially

Owned  
Eastern Capital Limited(1)   2,577,861   7.72%
William K. Bowes, Jr.(2)   25,827   * 
Peter Barton Hutt(3)   26,841   * 
Fred Kurland(4)   150,585   * 
Christopher J. Margolin(5)   154,929   * 
Paul Rubin, M.D.(6)   0   0% 
Patrick J. Scannon, M.D., Ph.D.(7)   162,638   * 
W. Denman Van Ness(8)   38,269   * 
John Varian(9)   18,269   * 
Timothy P. Walbert(10)   10,400   * 
Charles C. Wells(11)   92,463   * 
Jack L. Wyszomierski(12)   11,151   * 
All directors and named executive officers (other than Mr. Engle) as a group as of the record date (11 persons)(13)   691,372   2.03%
________________________
 
* Indicates less than 1%.
 
(1) Based on a Schedule 13G filed with the Securities and Exchange Commission (“SEC”).  Eastern Capital Limited is wholly-owned by Portfolio Services Ltd., which is wholly-owned by Kenneth B. Dart.  Information is as of February 4, 2011.
 
(2) Includes 23,756 common shares issuable upon the exercise of options exercisable as of 60 days after the record date.
 
(3) Represents 26,841 common shares issuable upon the exercise of options exercisable as of 60 days after the record date.
 
(4) Includes 5,000 common shares held by The Kurland Family Living Trust.  Includes 145,585 common shares issuable upon the exercise of options exercisable as of 60 days after the record date.  Does not include 3,417 common shares that have vested pursuant to the

Company’s Deferred Savings Plan.
 
(5) Includes 149,881 common shares issuable upon the exercise of options exercisable as of 60 days after the record date.  Does not include 6,329 common shares that have vested pursuant to the Company’s Deferred Savings Plan.
 
(6) Dr. Rubin joined the Company May 31, 2011.
 
(7) Includes 4,053 common shares held by The Patrick J. Scannon Separate Property Trust.  Includes 154,267 common shares issuable upon the exercise of options exercisable as of 60 days after the record date.  Does not include 6,360 common shares that have vested

pursuant to the Company’s Deferred Savings Plan.
 

 
-97-



 

(8) Includes 3,298 common shares held by The Van Ness 1983 Revocable Trust, of which Mr. Van Ness is a trustee.  Includes 34,941 common shares issuable upon the exercise of options exercisable as of 60 days after the record date.
 
(9) Represents 18,269 common shares issuable upon the exercise of options exercisable as of 60 days after the record date.
 
(10) Represents 10,400 common shares issuable upon the exercise of options exercisable as of 60 days after the record date.
 
(11) Includes 89,751 common shares issuable upon the exercise of options exercisable as of 60 days after the record date.  Does not include 4,160 common shares that have vested pursuant to the Company’s Deferred Savings Plan.
 
(12) Represents 11,151 common shares issuable upon the exercise of options exercisable as of 60 days after the record date.
 
(13) Includes 664,842 common shares issuable upon exercise of options exercisable as of 60 days after the record date.  Does not include 20,266 common shares that have vested pursuant to the Company’s Deferred Savings Plan.
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DESCRIPTION OF CAPITAL STOCK
 

The following description of the XOMA Delaware capital stock (common and preferred) reflects our capital stock as it will exist upon completion of the Domestication, as governed by our new certificate of incorporation and by-laws and by Delaware law.  This description is
a summary.  We urge you to read the forms of the new certificate of incorporation and by-laws of XOMA Delaware in their entirety, which are attached as Appendix A and Appendix B to this prospectus.
 
General
 

We currently are an exempted company incorporated under the laws of Bermuda and are registered with the Registrar of Companies in Bermuda under registration number EC25732.  We were incorporated in Delaware in 1981 and became a Bermuda exempted company on
December 31, 1998 under the name XOMA Ltd.
 
Authorized Share Capital
 

Until the Effective Time, XOMA will not have any Delaware capital stock and will not exist as a Delaware entity.  Upon effectiveness of the Domestication, XOMA Delaware’s authorized capital stock will consist of 92,666,666 shares of common stock, par value $.0075 per
share, and 1,000,000 shares of preferred stock, par value $.05 per share, of which 210,000 will be designated Series A Preferred Stock (the “Series A Preferred Stock”).  The amount of authorized capital stock of XOMA Delaware will be the same as the authorized share capital of
XOMA Bermuda immediately prior to the Domestication.
 
Common Stock
 

As of September 29, 2011, we had 33,406,136 common shares outstanding.  Upon effectiveness of the Domestication, each common share of XOMA Bermuda will automatically convert by operation of law into a share of common stock of XOMA Delaware.
 

As of             , 201 , XOMA Bermuda had reserved               of its 92,666,666 authorized common shares for issuance under its existing share-based compensation and other benefit plans, subject to increase in accordance with the terms of such plans, and upon effectiveness of
the Domestication, XOMA Delaware will reserve a similar number of its 92,666,666 authorized shares of common stock for such issuances.
 

XOMA Delaware’s common stock will carry the following rights:
 

·  Voting.  Each holder of XOMA Delaware common stock will generally be entitled to one vote for each share of common stock owned of record on all matters submitted to a vote of stockholders of XOMA Delaware.  Except as otherwise required by law, holders of
common stock (as well as holders of any preferred stock entitled to vote with the common stockholders) will generally vote together as a single class on all matters presented to the stockholders for their vote or approval, including the election of directors.  There will
be no cumulative voting rights with respect to the election of directors or any other matters.

 
·  Dividends and distributions.  The holders of XOMA Delaware common stock will have the right to receive dividends and distributions, whether payable in cash or otherwise, as may be declared from time to time by its board of directors, from legally available

funds.
 

·  Liquidation, dissolution or winding up.  In the event of the liquidation, dissolution or winding-up of XOMA Delaware, holders of its common stock will be entitled to share equally in the assets available for distribution after payment of all creditors and the
liquidation preferences of its preferred stock (if any).

 
·  Restrictions on transfer.  Neither the new XOMA Delaware certificate of incorporation nor XOMA Delaware’s by-laws contain any restrictions on the transfer of its common stock.  However, in the case of any transfer of shares, there may be restrictions imposed by

applicable securities laws or by the terms of restricted share award grants.
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·  Redemption, conversion or preemptive rights.  Holders of XOMA Delaware common stock have no redemption rights, conversion rights or preemptive rights to purchase or subscribe for XOMA Delaware securities.
 

·  Other provisions.  There will be no redemption provisions or sinking fund provisions applicable to the common stock of XOMA Delaware.
 

The rights, preferences, and privileges of the holders of the XOMA Delaware common stock will be subject to, and may be adversely affected by, the rights of the holders of any series of preferred stock of XOMA Delaware.
 
Outstanding Warrants
 

In June of 2009, we issued warrants to purchase common shares to certain institutional investors as part of a registered direct offering.  The warrants represent the right to acquire an aggregate of up to 347,826 common shares over a five-year period beginning December 11,
2009 at an exercise price of $19.50 per share.  As of September 29, 2011, all of these warrants were outstanding.
 

In February of 2010, we completed an underwritten offering of 2.8 million units, with each unit consisting of one common share and a warrant to purchase 0.45 of a common share.  The warrants, which represent the right to acquire an aggregate of up to 1.26 million common
shares, are exercisable beginning six months and one day after issuance and have a five-year term and an exercise price of $10.50 per share.  As of September 29, 2011, all of these warrants were outstanding.
 

Upon effectiveness of the Domestication, all outstanding warrants to acquire XOMA Bermuda common shares will become options to acquire the same number of shares of XOMA Delaware common stock at the same price and for the same term.
 
Preferred Stock
 

We have designated 210,000 of our preference shares as Series A Preference Shares and currently have no Series A Preference Shares outstanding.  Upon effectiveness of the Domestication, we will by operation of law have designated an equal number of shares of Series A
Preferred Stock.  Under the new XOMA Delaware certificate of incorporation, our board of directors will be authorized by resolution to divide the preferred stock into series and, with respect to each series, to determine the designations and the powers, preferences and rights, and the
qualifications, limitations and restrictions thereof, including the dividend rights, conversion or exchange rights, voting rights, redemption rights and terms, liquidation preferences, sinking fund provisions and the number of shares constituting the series.  Upon effectiveness of the
Domestication, the board of directors of XOMA Delaware could, without stockholder approval but subject to the terms of the certificate of incorporation and to any resolution of the stockholders approved by at least 75% of all issued shares entitled to vote in respect thereof, issue
preferred stock with voting and other rights that could adversely affect the voting power of the holders of its common stock and which could have certain anti-takeover effects.  Before XOMA Delaware may issue any series of preferred stock, its board of directors will be required to
adopt resolutions creating and designating such series of preferred stock.
 

Series A Preferred Stock
 

The special rights, preferences and privileges of the Series A Preferred Stock are set forth in the proposed form of Certificate of Designations of Series A Preferred Stock of XOMA Delaware, which is attached as Annex A to the form of the new certificate of incorporation
attached to this prospectus and is identical in all material respects to the existing Resolution Regarding Preferences and Rights of Series A Preference Shares of XOMA Bermuda that we filed as an exhibit to our Annual Report on Form 10-K on March 14, 2003.
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Pursuant to the rights of the Series A Preferred Stock, subject to the rights of holders of any shares of any series of preferred stock ranking prior and superior, the holders of Series A Preferred Stock are entitled to receive, when, as and if declared by our board of directors out
of funds legally available for the purpose, quarterly dividends payable in cash on the first day of March, June, September and December in each year, commencing on the first dividend payment date after the first issuance of a share or fraction of a share of Series A Preferred Stock, in
an amount per share equal to the greater of (a) U.S.$1.00 or (b) 1,000 times the aggregate per share amount of all cash dividends, plus 1,000 times the aggregate per share amount of all non-cash dividends or other distributions, other than a dividend payable in common stock, declared
on the common stock since the immediately preceding dividend payment date, or, with respect to the first dividend payment date, since the first issuance of Series A Preferred Stock.
 

In addition to any other voting rights required by law, holders of Series A Preferred Stock have the right to vote on all matters submitted to a vote of our shareholders with each share of Series A Preferred Stock entitled to 1,000 votes.  Except as otherwise provided by law,
holders of Series A Preferred Stock, and holders of common stock generally vote together as one class on all matters submitted to a vote of our shareholders.
 

Unless otherwise provided in the rights attaching to a subsequently designated series of our preferred stock, the Series A Preferred Stock rank junior to any other series of preferred stock subsequently issued as to the payment of dividends and distribution of assets on
liquidation, dissolution or winding-up and rank senior to the common stock.  Upon any liquidation, dissolution or winding-up of us, no distributions shall be made to holders of shares ranking junior to the Series A Preferred Stock unless, prior thereto, the holders of Series A Preferred
Stock shall have received an amount equal to accrued and unpaid dividends and distributions, whether or not declared, to the date of such payment, plus an amount equal to the greater of (1) U.S.$100.00 per share or (2) an aggregate amount per share equal to 1,000 times the aggregate
amount to be distributed per share to holders of common stock or to the holders of shares ranking on parity with the Series A Preferred Stock, except distributions made ratably on the Series A Preferred Stock and all other such parity shares in proportion to the total amount to which
the holders of all such shares are entitled upon such liquidation, dissolution or winding-up.
 

If we enter into any consolidation, amalgamation, merger, combination or other transaction in which shares of common stock are exchanged for or changed into cash, other securities and/or any other property, then any Series A Preferred Stock issued and outstanding shall at
the same time be similarly exchanged or changed in an amount per share equal to 1,000 times the aggregate amount of cash, securities and/or other property, as the case may be, into which or for which each share of common stock is changed or exchanged.
 

The Series A Preferred Stock is not redeemable.
 

Preferred Stock Purchase Rights
 

Our board of directors has adopted a shareholder rights agreement, or rights agreement.  Upon effectiveness of the Domestication, our current shareholder rights plan will be amended so as to continue as a stockholder rights plan of XOMA Delaware.  We do not anticipate
any material changes in the provisions of the rights plan as a result of the Domestication, and the following description of our rights plan as currently in effect will apply to the plan as in effect upon completion of the Domestication in all material respects.
 

Pursuant to the rights agreement, we issued one preference share purchase right, or right, for each issued and outstanding common share.  Each right entitles the holder to purchase from us a unit consisting of one one-thousandth of a Series A Preference Share at a cash
exercise price of $30.00 per unit, subject to adjustment.
 

The rights are attached to all issued and outstanding common shares.  The rights will separate from the common shares and will be distributed to holders of common shares upon the earliest of (i) ten business days after the first public announcement that a person or group of
affiliated or associated persons (a person or group of affiliated or associated persons being referred to as an Acquiring Person) has acquired beneficial ownership of 20% or more of the common shares then issued and outstanding (the date of said announcement being referred to as the
Share Acquisition Date), (ii) ten business days following the commencement of a tender offer or exchange offer that would result in a person or group of persons becoming an Acquiring Person or (iii) the declaration by our board of directors that any person is an “Adverse Person”
(the earliest of such dates being referred to as the Distribution
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Date).  For purposes of the rights agreement, beneficial ownership of our common shares is generally determined pursuant the applicable rules and regulations under the Securities Exchange Act of 1934, as amended, and beneficial owners of new notes or existing notes will be
considered beneficial owners of the common shares into which their notes are convertible.
 

Our board of directors may generally declare a person to be an Adverse Person after a declaration that such person has become the beneficial owner of 10% or more of the issued and outstanding common shares and a determination that (i) such beneficial ownership by such
person is intended to cause or is reasonably likely to cause us to repurchase the common shares owned by such person or to cause us to enter into other transactions not in our best long-term interests or (ii) such beneficial ownership is reasonably likely to cause a material adverse
impact on our business or prospects.  The rights are not exercisable until the Distribution Date and will expire on December 31, 2012, unless previously redeemed or exchanged by us.
 

In the event that a person becomes an Acquiring Person or our board of directors determines that a person is an Adverse Person, each holder of a right will thereafter have the right (each right being referred to as a Subscription Right) to receive upon exercise that number of
units of Series A Preference Shares having a market value of two times the exercise price of the rights.  In the event that, at any time following the Share Acquisition Date, (i) we consolidate with, or merge or amalgamate with and into, any person, and we are not the surviving
corporation; (ii) any person consolidates or amalgamates with us, or merges or amalgamates with and into us and we are the continuing or surviving corporation of such transaction and, in connection with such transaction, all or part of the common shares are changed into or exchanged
for other securities of any other person or cash or any other property, or (iii) 50% or more of our assets are sold or otherwise transferred, provision shall be made so that each holder of a right shall thereafter have the right (each right being referred to as a Merger Right) to receive, upon
exercise, common shares of the acquiring company having a market value equal to two times the exercise price of the rights.  Rights that are beneficially owned by an Acquiring or Adverse Person may, under certain circumstances, become null and void.
 

At any time after a person becomes an Acquiring Person or our board of directors determines that a person is an Adverse Person, our board of directors may exchange all or any part of the then outstanding and exercisable rights for common shares or units of Series A
Preference Shares at an exchange ratio of one common share or one unit of Series A Preference Shares per right.  Notwithstanding the foregoing, our board of directors generally will not be empowered to effect such exchange at any time after any person becomes the beneficial owner
of 50% or more of the common shares then issued and outstanding.
 

The rights may be redeemed in whole, but not in part, at a price of U.S. $.001 per right by our board of directors at any time prior to the date on which a person is declared to be an Adverse Person, the tenth business day after the Share Acquisition Date, the occurrence of an
event giving rise to the Merger Right or the expiration date of the rights agreement.
 

Prior to the earlier of the Distribution Date and the Share Acquisition Date, our board may amend the rights agreement as we deem necessary or desirable without the approval of any holders of rights or common shares.  From and after the earlier of the Distribution Date and
the Share Acquisition Date, the rights agreement may be amended without the approval of any holders of rights only to (i) cure an ambiguity, (ii) correct defective or inconsistent provisions, (iii) shorten or lengthen any time period in the rights agreement if directors in office prior to
the acquisition of shares continue to represent a majority of the board, or (iv) change provisions as we deem necessary, but that will not adversely affect the interests of holders of the rights.  Under no circumstances, however, can the rights agreement be amended to lengthen a time
period relating to when the rights may be redeemed if the rights are not then redeemable.
 
Delaware Anti-Takeover Laws and the New XOMA Delaware Certificate of Incorporation and By-laws
 

The new XOMA Delaware certificate of incorporation and by-laws will contain provisions that may prevent or discourage a third party from acquiring XOMA Delaware, even if the acquisition would be beneficial to its stockholders.  Upon effectiveness of the Domestication,
the board of directors of XOMA Delaware also will have
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the authority to fix the rights, powers and preferences of shares of the preferred stock of XOMA Delaware and to issue such shares without a stockholder vote.
 

Upon effectiveness of the Domestication, XOMA Delaware will also be subject to Section 203 of the DGCL.  Section 203 prohibits XOMA Delaware from engaging in any business combination (as defined in Section 203) with an “interested stockholder” for a period of three
years subsequent to the time that the stockholder became an interested stockholder unless:
 

·  prior to such time, the corporation’s board of directors approve either the business combination or the transaction in which the stockholder became an interested stockholder;
 

·  upon completion of the transaction that resulted in the stockholder becoming an interested stockholder, the interested stockholder owns at least 85% of the outstanding voting stock (with certain exclusions); or
 

·  the business combination is approved by the corporation’s board of directors and authorized by a vote (and not by written consent) of at least 66 2/3% of the outstanding voting stock of the corporation not owned by the interested stockholder.
 

For purposes of Section 203, an “interested stockholder” is defined as an entity or person (other than the corporation and any direct or indirect majority-owned subsidiary of the corporation) beneficially owning 15% or more of the outstanding voting stock of the corporation,
based on voting power, and any entity or person affiliated with or controlling or controlled by such an entity or person.
 

A “business combination” includes mergers, asset sales and other transactions resulting in financial benefit to a stockholder.  Section 203 could prohibit or delay mergers or other takeover or change of control attempts with respect to us and, accordingly, may discourage
attempts that might result in a premium over the market price for the shares held by stockholders.
 

Such provisions may have the effect of deterring hostile takeovers or delaying changes in control of management or XOMA Delaware.
 
Board of Directors
 

Similar to our current bye-laws, the by-laws of XOMA Delaware provide that the board of directors shall consist of not less than two directors or such number in excess thereof as the stockholders may from time to time determine and that the board of directors may from
time to time determine a maximum number of directors.  Upon effectiveness of the Domestication, XOMA Delaware’s board of directors will have seven members.
 

Additionally, similar to our current bye-laws, the by-laws of XOMA Delaware provide that any stockholder entitled to vote in the election of directors generally may nominate one or more persons for election as directors at an annual meeting only if written notice of such
shareholder’s intent to make such nomination(s) has been received by the Secretary of the Company, generally, not less than 45 nor more than 75 days prior to the first anniversary of the date on which the Company first mailed its proxy materials for the preceding year’s annual
meeting.  Under both the bye-laws of XOMA Bermuda and the by-laws of XOMA Delaware, directors are elected by a plurality of votes cast.  After the Domestication, our existing Corporate Governance Principles will continue to apply.
 
Differences between the Governing Corporate Law and Organizational Documents for XOMA Bermuda and XOMA Delaware
 

The rights of our current shareholders are governed by the laws of Bermuda and our existing memorandum of continuance and bye-laws.  Upon effectiveness of the Domestication, we will be incorporated in Delaware and will no longer be incorporated in Bermuda or
generally subject to the Companies Act.  As a result, the rights of stockholders of XOMA Delaware will be governed by Delaware law as well as the new XOMA Delaware certificate of incorporation and by-laws.
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Some of your rights as a stockholder of XOMA Delaware could differ from the rights you currently possess as a shareholder of XOMA Bermuda.  The following description summarizes the main differences between the rights our shareholders currently possess under
Bermuda law and the XOMA Bermuda memorandum of continuance and bye-laws, as compared with the rights our shareholders will possess under Delaware law and the new XOMA Delaware certificate of incorporation and by-laws as in effect upon effectiveness of the
Domestication.
 

Interested Directors
 

Under Bermuda law, a transaction we enter into in which a director has an interest will not be voidable by us, and such director will not be liable to us for any profit realized pursuant to such transaction, provided the nature of his interest is disclosed at the first opportunity at a
meeting of directors, or in writing to the directors.
 

Under Delaware law, a contract or transaction in which a director has an interest will not be voidable solely for this reason if (i) the material facts with respect to such interested director’s relationship or interest are disclosed or are known to the board of directors, and the
board of directors in good faith authorizes the transaction by the affirmative vote of a majority of the disinterested directors, (ii) the material facts with respect to such interested director’s relationship or interest are disclosed or are known to the stockholders entitled to vote on such
transaction, and the transaction is specifically approved in good faith by vote of the majority of shares entitled to vote thereon, or (iii) the transaction is fair to the corporation as of the time it is authorized, approved or ratified.  The mere fact that an interested director is present and
voting on a transaction in which he is interested will not itself make the transaction void.  Under Delaware law, such interested director could be held liable for a transaction in which such director derived an improper personal benefit.
 

Duties of Directors
 

Under Bermuda law, members of a board of directors owe a fiduciary duty to the company to act in good faith in their dealings with or on behalf of the company and exercise their powers and fulfill the duties of their office honestly.  This duty includes the following
elements:  (i) a duty to act in good faith in the best interests of the company; (ii) a duty not to make a personal profit from opportunities that arise from the office of director; (iii) a duty to avoid conflicts of interest; and (iv) a duty to exercise powers for the purpose for which such
powers were intended.  The Companies Act also imposes a duty on directors and officers of a Bermuda company to (i) act honestly and in good faith with a view to the best interests of the company; and (ii) exercise the care, diligence and skill that a reasonably prudent person would
exercise in comparable circumstances.  In addition, the Companies Act imposes various duties on directors and officers of a company with respect to certain matters of management and administration of the company.  Our current bye-laws provide that our business is to be managed
by our board of directors which may exercise all such powers of the Company and do all such lawful acts and things as are not by the Companies Act or our bye-laws directed or required to be exercised or done by our shareholders.
 

Under Delaware law, a company’s directors are charged with a fiduciary duty of care to protect the interests of the corporation and a fiduciary duty of loyalty to act in the best interests of its stockholders.  The duty of care requires that directors act in an informed and
deliberate manner and inform themselves, prior to making a business decision, of all relevant material information reasonably available to them.  The duty of care also requires that directors exercise care in overseeing and investigating the conduct of corporate employees.  The duty of
loyalty may be summarized as the duty to act in good faith, not out of self-interest, and in a manner which the director reasonably believes to be in the best interests of the stockholders.  A party challenging the propriety of a decision of a board of directors bears the burden of rebutting
the applicability of the presumptions afforded to directors by the “business judgment rule.”  If the presumption is not rebutted, the business judgment rule attaches to protect the directors and their decisions.  Where, however, the presumption is rebutted, the directors bear the burden of
demonstrating the entire fairness of the relevant transaction.  Notwithstanding the foregoing, Delaware courts may subject directors’ conduct to enhanced scrutiny in respect of defensive actions taken in response to a threat to corporate control and approval of a transaction resulting in a
sale of control of the corporation.
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Dividends
 

Under the Companies Act, a company may not declare or pay dividends, or make a distribution out of contributed surplus, if there are reasonable grounds for believing that (i) the company is, or would after the payment be, unable to pay its liabilities as they become due; or
(ii) the realizable value of its assets would thereby be less than the aggregate of its liabilities, its issued share capital and its share premium accounts.  For purposes of declaring or paying dividends or making a distribution, “contributed surplus” includes proceeds arising from donated
shares, credits resulting from the redemption or conversion of shares at less than the amount set up as nominal capital and donations of cash and other assets to the company.  Issued share capital is the aggregate par value of the company’s issued shares, and the share premium account
is the aggregate amount paid for issued shares over and above their par value.  Share premium accounts may be reduced in certain limited circumstances.  Under our bye-laws, each common share is entitled to dividends if, as and when dividends are declared by our board of directors,
subject to any preference dividend right of the holders of any preference shares.
 

Under Delaware law, subject to any restrictions contained in the corporation’s certificate of incorporation, a corporation may pay dividends out of surplus or, if there is no surplus, out of net profits for the fiscal year in which the dividend is declared and for the preceding fiscal
year.  Delaware law also provides that dividends may not be paid out of net profits at any time when capital is less than the capital represented by the outstanding stock of all classes having a preference upon the distribution of assets.  Each share of XOMA Delaware common stock is
entitled to dividends if, as and when dividends are declared by the board of directors of XOMA Delaware, subject to any preference dividend right of the holders of any preferred stock.
 

Voting Rights
 

Under Bermuda law, the voting rights of shareholders are regulated by the company’s bye-laws and, in certain circumstances, the Companies Act.  Our current bye-laws generally provide that all matters to be voted on by shareholders, including mergers, must be approved by
a majority of shareholder votes cast at a meeting, provided that directors shall be elected by a plurality of shareholder votes cast at a meeting.  The holders of a majority of the shares issued and entitled to vote at a general meeting, present in person or represented by proxy at the
commencement of the meeting, shall constitute a quorum for the transaction of all business (including the approval of an amalgamation) except as otherwise required by the Companies Act.  Under Bermuda law, shareholders of a company may at a special general meeting called for
that purpose remove a director provided that notice of any such meeting shall be served on the director concerned not less than 14 days before the meeting and such director shall be entitled to be heard at such meeting.  A vacancy created by the removal of a director at a special
general meeting may be filled at that meeting by the election of another director in his or her place or in the absence of any such election by the other directors.  The Companies Act permits a Bermuda company to divide its board of directors into multiple classes having staggered
terms of up to three years each, although our board of directors has not been divided into classes.  When and if issued, holders of our Series A preference shares would be entitled to vote with our common shareholders on all matters submitted to a vote of our common shareholders,
which includes the right to vote for the election of directors at any annual meeting, voting together with our common shareholders as a single class.  Our bye-laws also contain provisions regarding “business combinations” and “interested shareholders” that are substantially similar in
effect to the provisions of Section 203 of the DGCL.  See “—Delaware Anti-Takeover Laws and the New XOMA Delaware Certificate of Incorporation and By-laws.”
 

Under Delaware law, unless a company’s certificate of incorporation or by-laws provide otherwise, the affirmative vote of a plurality of shares present in person or represented by proxy at the meeting and entitled to vote is required for the election of directors, the affirmative
vote of holders of a majority of shares then issued and outstanding is required for specified extraordinary transactions, such as most mergers or a sale of all or substantially all of the assets of the corporation, and to amend the certificate of incorporation and the affirmative vote of
holders of a majority of shares present in person or represented by proxy and entitled to vote on a matter at a meeting at which a quorum is present is required for all other stockholder action.  The new XOMA Delaware by-laws will generally provide that all matters to be voted on by
stockholders, must be approved by a majority of votes cast at a meeting, provided that directors shall be elected by a plurality of votes cast at a meeting.  The holders of a majority in voting power of the shares issued and entitled to vote at a meeting, present in person or represented by
proxy at the commencement of the meeting, shall constitute a quorum for the transaction of all business except as otherwise required
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by the DGCL.  Under Delaware law, unless otherwise provided in the Certificate of Incorporation, any director may be removed with or without cause by the holders of a majority of the shares then entitled to vote at an election of directors.  Delaware law permits a Delaware
corporation to divide its board of directors into multiple classes having staggered terms of up to three years each, although the board of directors of XOMA Delaware will not be divided into classes at the Effective Time.  When and if issued, holders of the Series A Preferred Stock
generally would be entitled to vote with the common stockholders of XOMA Delaware on all matters submitted to a vote of the common stockholders, which includes the right to vote for the election of directors at any annual meeting, voting together with the common stockholders as
a single class.  The new XOMA Delaware by-laws will not contain the provisions regarding “business combinations” and “interested shareholders” as described above which are currently contained in our bye-laws.  However, our stockholders will have substantially similar voting
rights because the provisions of Section 203 of the DGCL will apply upon effectiveness of the Domestication.  See “—Delaware Anti-Takeover Laws and the New XOMA Delaware Certificate of Incorporation and By-laws.”
 

Advance Notice of Shareholder Proposals
 

The Companies Act provides that shareholders who wish to propose resolutions for consideration at a meeting of shareholders must give at least six weeks of advance notice of their proposals.  Our bye-laws provide that notice of shareholder proposals must be given in
writing to our board of directors during a specific period prior to any meeting at which the action is to be taken.  Generally, to be timely, notice must be received by our board of directors not less than 45 days nor more than 75 days prior to the anniversary of the date on which the
Company first mailed its proxy materials for the preceding year’s annual general meeting.  Notices must include information about the shareholder, the nominee or other proposal, share ownership, any material interest of the proposing shareholder in the proposal and other
matters.  Shareholders may not nominate directors or propose other business at a special meeting unless these provisions are complied with.
 

Consistent with Delaware law, the new XOMA Delaware by-laws provide that notice of stockholder nomination for director and other proposals must be given in writing to the secretary of XOMA Delaware during a specific period prior to the meeting at which the action is
to be taken.  Generally, to be timely, notice must be received at the principal executive office of XOMA Delaware not less than 45 days nor more than 75 days prior to the anniversary of the date on which the Company first mailed its proxy materials for the preceding year’s annual
meeting.  Notices must include information about the stockholder, the nominee or other proposal, share ownership, any material interest of the proposing stockholder in the proposal and other matters.
 

Special Meetings of Shareholders
 

The Companies Act provides that a special general meeting of shareholders may be called by the board of directors.  The Companies Act also provides that the directors of a company must, on the request of shareholders holding not less than one tenth of the paid-up capital of
the company carrying the right to vote at general meetings, proceed duly to convene a special general meeting of the company.  The request must state the purposes of the meeting, and must be signed by the requesting shareholders and deposited at the registered office of the
company.  If the directors do not within 21 days from the date of the deposit of the request proceed duly to convene a meeting, the requesting shareholders, or any of them representing more than one half of the total voting rights of all of them, may themselves convene a meeting, but
any meeting so convened shall not be held after the expiration of three months from the date of such request.
 

Delaware law provides that only the board of directors or any person who is authorized under a corporation’s certificate of incorporation or by-laws may call a special meeting of stockholders.  Stockholders are not permitted to call special meetings unless authorized to do so
under the corporation’s certificate of incorporation or by-laws.  The new XOMA Delaware by-laws permit the board of directors to call a special meeting of stockholders and require the directors of XOMA Delaware to, upon a request of stockholders holding not less than one tenth of
the voting power of the shares of capital stock of XOMA Delaware issued and entitled with to vote at such a meeting, proceed to convene a special meeting of stockholders.  The request must state the purposes of the meeting, and must be signed by the requesting stockholders and
delivered to the registered office of the Company.  If the board of directors does not within 21 days from the date of such delivery proceed to call a special meeting, the requesting stockholders, or any of them representing more than one half of the total voting power of all of them, may
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themselves convene a special meeting, but any special meeting so convened shall not be held after the expiration of three months from the date of such request.
 

Notice of Shareholder Meetings
 

The Companies Act requires that shareholders be given at least five days’ advance notice of a general meeting (other than an adjourned meeting), but the accidental omission to give notice to any person does not invalidate the proceedings at a meeting.  This notice
requirement is subject to the ability to hold such meetings on shorter notice if such notice is agreed: (i) in the case of an annual general meeting by all of the shareholders entitled to attend and vote at such meeting or (ii) in the case of a special general meeting by a majority in number of
the shareholders entitled to attend and vote at the meeting holding not less than 95% in nominal value of the shares entitled to vote at such meeting.  Our bye-laws provide that we must give our shareholders written notice of any annual meeting or special meeting of shareholders at
least 10 days but not more than 60 days prior to the meeting.  Notice may be given in writing, by mail, and will be deemed given when deposited in the United States mail or international airmail, postage prepaid, directed to the shareholder at such shareholder’s address as it appears on
the records of the Company.
 

Under Delaware law and the new XOMA Delaware by-laws, unless otherwise provided under the DGCL, we will be required to give written notice of any meeting not less than 10 days nor more than 60 days before the date of the meeting to each stockholder of record
entitled to vote at the meeting.  If mailed, notice is given when deposited in the United States mail, postage prepaid, directed to the stockholder at such stockholder’s address as it appears on the records of the corporation.  Under Delaware law, an affidavit of the secretary or an assistant
secretary or of the transfer agent or other agent of the corporation that the notice has been given shall, in the absence of fraud, be prima facie evidence of the facts stated therein.
 

Under Delaware law, electronic notice is a permissible form of notice only if given by a form of electronic transmission consented to by the stockholder to whom the notice is given.  Any such consent shall be revocable by the stockholder by written notice to the
corporation.  Electronic notice shall be deemed given under Delaware law:  (i) if by facsimile telecommunication, when directed to a number at which the stockholder has consented to receive notice; (ii) if by electronic mail, when directed to an electronic mail address at which the
stockholder has consented to receive notice; (iii) if by a posting on an electronic network together with separate notice to the stockholder of such specific posting, upon the later of (A) such posting and (B) the giving of such separate notice; and (iv) if by any other form of electronic
transmission, when directed to the stockholder.  An affidavit of the secretary or an assistant secretary or of the transfer agent or other agent of XOMA Delaware that the notice has been given by a form of electronic transmission shall, in the absence of fraud, be prima facie evidence of
the facts stated therein.
 

Conduct of Meetings
 

Bermuda law provides that a company’s bye-laws may contain provisions relating to the conduct of annual and special meetings and our bye-laws provide that the chairman of our board of directors (or the Chief Executive Officer in the event that the chairman of the board of
directors is absent) is authorized to serve as chairman of shareholder meetings.  At any meeting of shareholders, our current bye-laws provide that the chairman of the meeting may: (a)  restrict attendance at any time to bona fide shareholders of record and their proxies and other
persons in attendance at the invitation of the chairman; (b) restrict dissemination of solicitation materials and use of audio or visual recording devices at the meeting; (c) establish seating arrangements; (d) adjourn the meeting without a vote of the shareholders, whether or not there is a
quorum present; and (e) make rules governing speeches and debate including time limits and access to microphones.  The chairman of the meeting acts in his or her absolute discretion and his rulings are not subject to appeal.
 

Delaware law provides that a corporation’s by-laws may contain provisions relating to the conduct of annual and special meetings.  The new XOMA Delaware by-laws provide that the chairman of its board of directors (or the Chief Executive Officer in the event that the
chairman of the board of directors is absent) are authorized to serve as chairman of stockholder meetings.  At any meeting of stockholders, the by-laws of XOMA Delaware provide that the chairman of the meeting may: (a)  restrict attendance at any time to bona fide stockholders of
record and their proxies and other persons in attendance at the invitation of the chairman; (b) restrict dissemination of
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solicitation materials and use of audio or visual recording devices at the meeting; (c) establish seating arrangements; (d) adjourn the meeting without a vote of the stockholders, whether or not there is a quorum present; and (e) make rules governing speeches and debate including time
limits and access to microphones.  The new XOMA Delaware by-laws provide that the chairman of the meeting acts in his or her absolute discretion and his rulings are not subject to appeal.
 

Action by Written Consent of Shareholders
 

The Companies Act provides that, unless otherwise provided in a company’s bye-laws or prohibited under the Companies Act, shareholders may take any action by resolution in writing provided that notice of such resolution is circulated, along with a copy of the resolution,
to all shareholders who would be entitled to attend a meeting and vote on the resolution.  Such resolution in writing must be signed by the shareholders of the company who, at the date of the notice, represent such majority of votes as would be required if the resolution had been voted
on at a meeting of the shareholders or all of the shareholders or such other majority of shareholders as may be provided by the bye-laws of the company.  The Companies Act provides that the following actions may not be taken by resolution in writing:  (i) the removal of the
company’s auditors and (ii) the removal of a director before the expiration of his or her term of office.  Our bye-laws provide that any action that may have been taken at a general meeting other than the actions referred to in the preceding sentence may instead be taken by the
unanimous written consent of the holders of all shares who would have been entitled to attend such meeting and vote on the relevant matter.
 

Except as otherwise provided in the certificate of incorporation, Delaware law permits stockholders to take action by consent in writing of the holders of outstanding shares having not less than the minimum number of votes that would be necessary to authorize or take such
action at a meeting of stockholders at which all shares entitled to vote thereon were present and voted.
 

The new XOMA Delaware certificate of incorporation provides that any action that may have been taken by the holders of any class or series of stock at a meeting of stockholders may instead be taken by the unanimous written consent of all holders of such class or series of
stock who would have been entitled to attend such meeting and vote on the relevant matter.
 

Amendment of Bye-laws
 

The Companies Act provides that the directors may amend bye-laws provided that any amendments are also submitted to a general meeting of the company and approved at such meeting and any such amendments shall become operative only to such extent as they are
approved at such general meeting.  Our bye-laws provide that no bye-law shall be rescinded, altered or amended, and no new bye-law shall be made until the same has been approved by a resolution of our board of directors and our shareholders.  Unlike many U.S. jurisdictions, bye-
laws cannot be amended without both board and shareholder approval.  In addition, under Bermuda law, holders of an aggregate of not less than 20% in par value of a company’s issued share capital have the right to apply to the Supreme Court of Bermuda for an annulment of any
amendment of the memorandum of association adopted by shareholders at any general meeting, other than an amendment that alters or reduces a company’s share capital as provided in the Companies Act.
 

Under Delaware law, stockholders of a corporation entitled to vote thereon and, if so provided in the certificate of incorporation, the board of directors of the corporation, each have the power, separately, to adopt, amend and repeal the by-laws of a corporation.  However, the
new XOMA Delaware certificate of incorporation does not permit the board of directors to amend, repeal, or adopt by-laws without stockholder approval.
 

Mergers and Similar Arrangements
 

The amalgamation (or merger) of a Bermuda company with another company or corporation (other than certain affiliated companies) requires the amalgamation and amalgamation agreement to be approved by the company’s board of directors and by its shareholders.  Unless
the company’s bye-laws provide otherwise, the Companies Act requires the approval of 75% of the shareholders voting at such meeting in person or represented by proxy to approve the amalgamation and amalgamation agreement, and the quorum for such meeting must be at least two
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persons holding or representing by proxy more than one-third of the issued and outstanding shares of the company.  Our current bye-laws contain provisions regarding “business combinations” and “interested shareholders” that are substantially similar in effect to the provisions of
Section 203 of the DGCL (we refer to these requirements as the “business combination provisions”).  See “—Delaware Anti-Takeover Laws and the New XOMA Delaware Certificate of Incorporation and By-laws.  Under the Companies Act, a short-form procedure of amalgamation
is available where the amalgamating companies are a holding company and one or more wholly owned subsidiary companies, or two or more wholly owned subsidiaries of the same holding company.  Under a short-form procedure of amalgamation, the amalgamating companies need
not enter into an amalgamation agreement and the Bermuda exempted company may approve the amalgamation by a resolution of the board of directors.
 

Under Delaware law, with certain exceptions, a merger, consolidation or sale of all or substantially all of the assets of a corporation must be approved by the board of directors and a majority of the issued and outstanding shares entitled to vote thereon unless the certificate of
incorporation provides a higher voting requirement.  The new XOMA Delaware certificate of incorporation will not provide for any higher voting requirement with regard to these matters.  The new Delaware XOMA by-laws will not contain provisions similar to the business
combination provisions in our current bye-laws described above.  However, our stockholders will have substantially similar voting rights because the provisions of Section 203 of the DGCL will apply upon effectiveness of the Domestication.  See “—Delaware Anti-Takeover Laws
and the New XOMA Delaware Certificate of Incorporation and By-laws.”
 

The DGCL provides that no stockholder vote is required for certain mergers with subsidiaries, mergers involving a holding company reorganization or mergers where a limited amount of stock is issued pursuant to the transaction.  Only the first two of these three exceptions,
however, will be available to XOMA Delaware.  Under the new XOMA Delaware certificate of incorporation, stockholder approval will be required to effect mergers where a limited amount of stock is issued pursuant to the transaction.
 

The provisions described above may have the effect of delaying, deferring or preventing a change of control through a merger or other transaction having a similar effect.
 

Appraisal Rights
 

Under the Companies Act, in the event of an amalgamation (or merger) of a Bermuda company with another company (other than a short-form amalgamation described above), a shareholder of the Bermuda company who did not vote in favor of the amalgamation and who is
not satisfied that fair value has been offered for his or her shares in the Bermuda company may apply to the Supreme Court of Bermuda within one month of notice of the shareholders’ meeting, for appraisal of the fair value of his or her shares.
 

Under Delaware law, a stockholder of a corporation participating in a merger or consolidation will, under certain circumstances, be entitled to appraisal rights pursuant to which such stockholder may demand a cash payment in the amount of the fair value (as determined by a
court) of the shares held by such stockholder in lieu of the consideration such stockholder would otherwise receive in the transaction.
 

Shareholder Suits
 

Class actions and derivative actions are generally not available to shareholders under Bermuda law.  The Bermuda courts, however, would ordinarily be expected to permit a shareholder to commence an action in the name of a company to remedy a wrong done to the
company where the act complained of is alleged to be beyond the corporate power of the company or is illegal or would result in violation of the company’s memorandum of association or bye-laws.  Furthermore, consideration would be given by a Bermuda court to allegations of acts
constituting fraud against the minority shareholders or, for instance, where an act requires the approval of a greater percentage of the company’s shareholders than the percentage of shareholders who actually approved it.  When the affairs of a company are being conducted in a manner
oppressive or prejudicial to the interests of some of the shareholders, one or more shareholders may apply to the Supreme Court of Bermuda, which may make such order as it sees fit, including an order regulating the company’s conduct of affairs in the future or ordering the purchase
of the shares of any shareholder, by other shareholders or by the company.
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Class actions and derivative actions generally are available to stockholders under Delaware law for, among other things, breach of fiduciary duty, corporate waste and actions not taken in accordance with applicable law.  In such actions, each party generally pays its own
attorney’s fees, except in certain circumstances involving a showing of bad faith where the court has discretion to permit the winning party to recover attorney’s fees incurred in connection with such actions.
 

The new XOMA Delaware certificate of incorporation limits or eliminates the liability of directors of XOMA Delaware to the stockholders of XOMA Delaware under certain circumstances.  See “—Limitation of Liability and Indemnification Matters” below.
 

Takeovers
 

The Companies Act provides that where an offer is made for shares of a company and, within four months of the offer, the holders of not less than 90% of the shares that are the subject of the offer accept, the offeror may by notice require the non-tendering shareholders to
transfer their shares on the terms of the offer.  Dissenting shareholders may apply to the court within one month of the notice objecting to the transfer.  The burden is on the dissenting shareholders to show that the court should exercise its discretion to enjoin the required transfer,
which the court will be unlikely to do unless there is evidence of fraud or bad faith or collusion between the offeror and the holders of the shares who have accepted the offer as a means of unfairly forcing out minority shareholders.
 

Delaware law provides that a parent corporation, by resolution of its board of directors and without any stockholder vote, may merge with any subsidiary of which it owns at least 90% of each class of capital stock that would be entitled to vote on such merger.  Upon any
such merger, dissenting stockholders of the subsidiary would have appraisal rights.
 

Share Repurchases
 

The Companies Act permits a company to purchase its own shares if authorized to do so by its memorandum of association or bye-laws.  Our bye-laws allow us to purchase our own shares for cancellation on such terms as our board of directors may authorize, without
obtaining prior shareholder approval.
 

Delaware law permits a corporation to purchase shares of its own capital stock on such terms as its board of directors may authorize, without obtaining prior stockholder approval and so long as the corporation has lawfully available funds and the repurchase does not impair
the capital of the corporation.
 

Blank Check Preferred Stock
 

Under our current bye-laws, our authorized share capital includes 1,000,000 authorized preference shares, of which 210,000 shares have been designated as Series A preference shares.  The existence of authorized but unissued preference shares may enable our board of
directors to delay, defer or prevent a change in control of us by means of an amalgamation, merger, tender offer, proxy contest or otherwise.  In this regard, our bye-laws grant our board of directors broad power to establish the rights and preferences of authorized and unissued
preference shares, subject to the bye-laws and to any resolution of the shareholders approved by at least 75% of all issued shares entitled to vote in respect thereof and without prejudice to any special rights previously conferred on the holders of any existing shares or class of
shares.  The issuance of preference shares with a liquidation preference could decrease the amount of earnings and assets available for distribution to holders of common shares.  The issuance may also adversely affect the rights and powers, including voting rights, of such holders and
may have the effect of delaying, deterring or preventing a change in control.
 

Upon effectiveness of the Domestication, the authorized share capital of XOMA Delaware will include 1,000,000 authorized shares of preferred stock, of which 210,000 shares will have been designated as Series A Preferred Stock.  The existence of authorized but unissued
preferred stock may enable the board of directors of XOMA Delaware to delay, defer or prevent a change in control of it by means of an amalgamation, merger, tender offer, proxy contest or otherwise.  In this regard, the new certificate of incorporation of XOMA Delaware grants its
board of directors broad power to establish the rights, powers and preferences of authorized and unissued preferred stock,
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subject to the terms of the certificate of incorporation and to any resolution of the stockholders approved by at least 75% of all issued shares entitled to vote in respect thereof and without prejudice to any special rights previously conferred on the holders of any existing shares of stock
or class of stock.  The issuance of preferred stock with a liquidation preference could decrease the amount of earnings and assets available for distribution to holders of the common stock of XOMA Delaware.  The issuance may also adversely affect the rights and powers, including
voting rights, of such holders and may have the effect of delaying, deterring or preventing a change in control.
 

Variation of Shareholder Rights
 

Currently, under Bermuda law, if at any time we have more than one class of shares, the rights attaching to any class, unless otherwise provided by the terms of issue of the relevant class, may be varied either (i) with the consent in writing of the holders of 75% in nominal
value of the issued shares of that class; or (ii) with the sanction of a resolution passed by a majority of the votes cast at a general meeting of the relevant class of shareholders at which a quorum consisting of at least two persons holding or representing one-third of the issued shares of
the relevant class is present.  Our bye-laws specify that the creation or issuance of shares ranking equally with existing shares will not, unless expressly provided by the terms of issue of those shares, vary the rights attached to existing shares.
 

Under Delaware law, amendments to the certificate of incorporation require the affirmative vote of the holders of a majority of the outstanding shares entitled to vote on that matter (unless the certificate of incorporation provides for a greater vote).  In addition, the holders of
the outstanding shares of a class are entitled to vote as a class on any amendment to the certificate of incorporation, whether or not they are entitled to vote on that matter by the certificate of incorporation, if the amendment would increase or decrease the aggregate number of
authorized shares of the class, increase or decrease the par value of the shares of the class or alter or change the power, preferences or special rights of the class so as to affect them adversely.  The new XOMA Delaware certificate of incorporation, however, provides that, subject to the
rights of the holders of any series of preferred stock, the number of authorized shares of preferred stock may be increased or decreased (but not below the number of shares thereof then outstanding) without the vote of any series of preferred stock, voting separately as a class.  Further,
pursuant to the new XOMA Delaware certificate of incorporation, the holders of common stock, as such, shall not be entitled to vote on any amendment of the new certificate of incorporation that alters or changes the powers, preferences, rights or other terms of one or more
outstanding series of preferred stock if the holders of such affected series are entitled, either separately or together with the holders of one or more other series of preferred stock, to vote thereon as a separate class pursuant to the new certificate of incorporation or pursuant to the DGCL
as then in effect.  Delaware law provides that the creation or issuance of shares ranking equally with existing shares will not, unless expressly provided by the terms of issue of those shares, vary the rights attached to existing shares.  In addition, the creation or issuance of preferred
stock ranking prior to common stock will not be deemed to vary the rights attached to common stock.
 

Access to Books and Records and Dissemination of Information
 

Under Bermuda law, members of the general public have a right to inspect the public documents of a Bermuda company available at the Bermuda Registrar of Companies.  These documents include a company’s memorandum of association (including its objects and powers
and certain alterations to the memorandum of association), certificate of association, notice of registered office, register of charges, and any prospectus filed with the Bermuda Registrar of Companies.  Shareholders have the additional right to inspect the bye-laws of the company,
minutes of general meetings and the company’s audited financial statements.  The register of members and the register of directors and officers are required to be open for inspection by members of the public without charge for not less than two hours in any business day (subject to
the ability of a company to close the register of members for not more than 30 days in a year).  The register of directors and officers must be kept at the registered office.  A Bermuda company is required to maintain its share register in Bermuda but may, subject to the provisions of the
Companies Act, keep a branch register outside of Bermuda.  Bermuda law does not provide a general right for shareholders to inspect or obtain copies of any other corporate records including accounting records or minutes of meetings of the board of directors.
 

Delaware law provides that any stockholder of record, in person or by attorney or other agent, upon written demand under oath stating the purpose of the demand, has the right during the corporation’s usual hours for business to inspect or make copies or extracts of a
corporation’s stock ledger and its other books and records for any purpose
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reasonably related to such person’s interest as a stockholder.  Under the new XOMA Delaware by-laws, in connection with any meeting of stockholders to be held at a place, the stock ledger of XOMA Delaware shall be produced and kept at the time and place of the meeting during
the whole time thereof and may be examined by any stockholder who is present.  If the meeting is to be held solely by means of remote communication, then the stock ledger shall also be open to the examination of any stockholder during the whole time of the meeting on a reasonably
accessible electronic network, and the information required to access such stock ledger shall be provided with the notice of the meeting.  In addition, the stock ledger shall be open to inspection by members of the public without charge at the registered office of the Company on every
business day, subject to such reasonable restrictions as the board of directors may impose, so that not less than two hours in each business day be allowed for inspection.
 

Limitation of Liability and Indemnification Matters
 

Section 98 of the Companies Act provides generally that a Bermuda company may indemnify its directors, officers and auditors against any liability that by virtue of any rule of law would otherwise be imposed on them in respect of any negligence, default, breach of duty or
breach of trust, except in cases where such liability arises from fraud or dishonesty of which such director, officer or auditor may be guilty in relation to the company.  Section 98 further provides that a Bermuda company may (i) indemnify its directors, officers and auditors against
any liability incurred by them in defending any proceedings, whether civil or criminal, in which judgment is awarded in their favor, in which they are acquitted or when relief is granted by the Supreme Court of Bermuda under section 281 of the Companies Act and (ii) advance
moneys to its directors, officers and auditors for the costs, charges and expenses incurred by such directors, officers or auditors in defending any civil or criminal proceedings against them, on condition that any such director, officer or auditor shall repay the advance if any allegation of
fraud or dishonesty is proved against them.
 

Our current bye-laws provide that we shall indemnify our officers, directors and employees to the fullest extent possible except as prohibited by the Companies Act.  Expenses (including attorneys’ fees) incurred by an officer or director in defending any civil, criminal,
administrative or investigative action, suit or proceeding shall be paid by the Company in advance of the final disposition of such action, suit or proceeding upon receipt of an undertaking by or on behalf of such director or officer to repay such amount if it shall ultimately be
determined that he is not entitled to be indemnified by the Company pursuant to the Companies Act.  An officer or director shall not be personally liable to the Company or its shareholders for monetary damages for any breach of fiduciary duty as a director or officer, except to the
extent that such limitation is prohibited by the Companies Act.  Our shareholders should not assume that they will be able to bring lawsuits against our directors and officers.
 

Section 98A of the Companies Act permits us to purchase and maintain insurance for the benefit of any officer or director in respect of any loss or liability attaching to him in respect of any negligence, default, breach of duty or breach of trust, whether or not we may
otherwise indemnify such officer or director.
 

Under Delaware law, a corporation may include in its certificate of incorporation a provision that, subject to the limitations described below, eliminates or limits director liability to XOMA Delaware or its stockholders for monetary damages for breaches of their fiduciary duty
of care.  Under Delaware law, a director’s liability cannot be eliminated or limited for (i) breaches of the duty of loyalty, (ii) acts or omissions not in good faith or that involve intentional misconduct or a knowing violation of law, (iii) the payment of unlawful dividends or expenditure
of funds for unlawful stock purchases or redemptions, or (iv) transactions from which such director derived an improper personal benefit.  The new XOMA Delaware certificate of incorporation provides that, to the fullest extent permitted by the DGCL, directors of XOMA Delaware
shall not be liable to XOMA Delaware or its stockholders for monetary damages for breach of fiduciary duty as a director, including with regard to any actions taken or omitted as a director of XOMA Bermuda (whether taken or omitted prior to the Effective Time, in connection with
the discontinuance of XOMA Bermuda in Bermuda or the domestication of XOMA Bermuda in Delaware or otherwise).
 

Delaware law provides that a corporation may indemnify a director, officer, employee or agent of the corporation against any liability or expenses incurred in any civil, criminal, administrative or investigative proceeding if they acted in good faith and in a manner they
reasonably believed to be in or not opposed to the best interests of the corporation and, with respect to any criminal proceeding, had no reasonable cause to believe their conduct was unlawful, except that in any action brought by or in the right of the corporation, such indemnification
may be made
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only for expenses (not judgments or amounts paid in settlement) and may not be made even for expenses if the officer, director or other person is adjudged liable to the corporation (unless otherwise determined by the court or the Delaware Court of Chancery).  In addition, under
Delaware law, to the extent that a director or officer of a corporation has been successful on the merits or otherwise in defense of any proceeding referred to above, he or she must be indemnified against expenses (including attorneys’ fees) actually and reasonably incurred by that
party.  Furthermore, under Delaware law, a corporation is permitted to maintain directors’ and officers’ insurance.
 

The new XOMA Delaware by-laws also provide that XOMA Delaware shall indemnify its officers, directors and employees to the fullest extent possible except as prohibited by Delaware law and provides for advancement of expenses as described above.  XOMA Delaware
will remain obligated on any indemnification obligations with respect to directors and officers of XOMA Bermuda arising prior to the Domestication.
 

Dissolution
 

Under Bermuda law, a solvent company may be wound up by way of a shareholders’ voluntary liquidation.  Prior to the company entering liquidation, the board of directors must approve by an affirmative majority vote a statutory declaration, which states that the directors
have made a full enquiry into the affairs of the company and have formed the opinion that the company will be able to pay its debts within a period of 12 months of the commencement of the winding up and must file the statutory declaration with the Bermuda Registrar of
Companies.  The general meeting will be convened primarily for the purposes of passing a resolution that the company be wound up voluntarily and appointing a liquidator.  The winding up of the company is deemed to commence at the time of the passing of the resolution.
 

Under Delaware law, a corporation may voluntarily dissolve (1) if a majority of the board of directors adopts a resolution to that effect and the holders of a majority of the outstanding shares entitled to vote thereon vote for such dissolution; or (2) if all stockholders entitled to
vote thereon consent in writing to such dissolution.
 
Listing
 

Our common shares are currently listed on The NASDAQ Global Market under the symbol “XOMA”.  We will seek, and expect to receive, approval from The NASDAQ Global Market to trade the common stock of XOMA Delaware under the same symbol upon the
effectiveness of the Domestication.
 
Transfer Agent and Registrar
 

The Transfer Agent for our common shares is Wells Fargo Shareowner Services.  Upon effectiveness of the Domestication, the Transfer Agent for the common stock of XOMA Delaware will be Wells Fargo Shareowner Services.
 
Governing Documents
 

To change our jurisdiction of incorporation, we must file a certificate of incorporation and a certificate of corporate domestication with the Secretary of State of the State of Delaware.  We will also adopt a new set of by-laws governed by Delaware law.  The new certificate of
incorporation and by-laws will replace our current memorandum of continuance and bye-laws as our governing documents upon effectiveness of the Domestication.  Nevertheless, there are some differences between our new governing documents and Delaware law, on one hand, and
our current governing documents and Bermuda law, on the other hand, that may affect the rights of shareholders.  See “Description of Capital Stock—Differences between the Governing Corporate Law and Organizational Documents for XOMA Bermuda and XOMA Delaware”
above.
 
Termination
 

We may terminate or abandon the Domestication at any time before it becomes effective.  In that event, we would continue to be a Bermuda exempted company and our current governing documents would remain in effect.
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Effective Time
 

The Domestication will become effective when all of the following three steps have been taken:  (i) we file the new XOMA Delaware certificate of incorporation and the certificate of corporate domestication of XOMA Bermuda with the Secretary of State of the State of
Delaware, (ii) we file with the Bermuda Registrar of Companies certified copies of the certificates filed in Delaware and (iii) we receive a certificate of discontinuance from the Bermuda Registrar of Companies which we expect will provide that the effective date of the discontinuance
of XOMA Bermuda under Bermuda law is the date that XOMA Delaware’s domestication in Delaware is effective pursuant to Delaware law.  We expect these steps to be completed on or about             , 201 .
 
Expenses of the Domestication
 

We will pay the expenses of the Domestication incurred by us and any related transactions regardless of whether the Domestication is completed.
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MATERIAL U.S. FEDERAL INCOME TAX CONSEQUENCES OF THE DOMESTICATION
 

This section describes the material U.S. federal income tax consequences of owning our common shares (hereinafter “Shares”) and/or our warrants and certain U.S. federal income tax consequence of the Company with respect to the Domestication.  It applies to you only if
you hold our Shares as capital assets for tax purposes.  This section does not apply to you if you are a member of a special class of holders subject to special rules, including:
 

·  a dealer in securities,
 

·  a trader in securities that elects to use a mark-to-market method of accounting for securities holdings,
 

·  a tax-exempt organization,
 

·  a life insurance company,
 

·  a person liable for alternative minimum tax,
 

·  a U.S. expatriate,
 

·  a person that actually or constructively owns 10% or more of our voting Shares (except as specifically provided below),
 

·  a partnership or other pass-through entity, or a beneficial owner of a partnership or other pass-through entity,
 

·  a person that holds our Shares as part of a straddle or a hedging or conversion transaction, or
 

·  a U.S. holder (as defined below) whose functional currency is not the U.S. dollar.
 

This section is based on the Internal Revenue Code of 1986, as amended (the “Code”), its legislative history, existing and proposed regulations, published rulings by the IRS and court decisions, all as currently in effect.  These laws are subject to change, possibly on a
retroactive basis.  This discussion does not address U.S. federal tax laws other than those pertaining to the U.S. federal income tax (such as estate or gift tax laws or the newly enacted Medicare tax on investment income), nor does it address any aspects of U.S. state, local or non-U.S.
taxes.
 

We have not and do not intend to seek any rulings from the IRS regarding the Domestication.  There is no assurance that the IRS will take positions concerning the tax consequences of the Domestication that are different from those discussed below, or that any such different
positions would not be sustained by a court.
 

You are a U.S. holder if you are a beneficial owner of our Shares or our warrants and you are, for U.S. federal income tax purposes:
 

·  an individual who is a citizen or resident of the U.S.,
 

·  a corporation created or organized in or under the laws of the U.S. or any state thereof (including the District of Columbia),
 

·  an estate whose income is subject to U.S. federal income tax regardless of its source, or
 

·  a trust if (1) a U.S. court can exercise primary supervision over the trust’s administration and one or more U.S. persons are authorized to control all substantial decisions of the trust; or (2) the trust has a valid election in effect under applicable Treasury regulations to
be treated as a U.S. person.
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A “non-U.S. holder” is a beneficial owner of our Shares or warrants that is, for U.S. federal income tax purposes, an individual, corporation, estate or trust and is not a U.S. holder.
 

If a partnership for U.S. federal income tax purposes holds shares of our Shares, the tax treatment of such partnership and a person treated as a partner of such partnership generally will depend on the status of the partner and the activities of the partnership.  Partnerships
holding our Shares and persons that are treated as partners of such partnerships should consult their own tax advisors as to the particular U.S. federal income tax consequences of owning our Shares.
 

YOU SHOULD CONSULT YOUR OWN TAX ADVISOR REGARDING THE U.S. FEDERAL, STATE AND LOCAL AND OTHER TAX CONSEQUENCES OF OWNING AND DISPOSING OF OUR SHARES AND OF XOMA DELAWARE STOCK IN YOUR
PARTICULAR CIRCUMSTANCES.
 
Consequences of the Domestication
 

In the opinion of Cahill Gordon & Reindel LLP, special tax counsel to us in connection with the Domestication, the Domestication will constitute a reorganization within the meaning of Section 368(a)(l)(F) of the Code. U.S. holders of our Shares will be subject to Section
367(b) of the Code.
 
Consequences of the Domestication and Automatic Share Conversion to U.S. Holders
 

U.S. Holders Whose Shares Have A Fair Market Value Of Less Than $50,000.  A U.S. holder whose XOMA Bermuda Shares have a fair market value of less than $50,000 on the day of the Domestication does not recognize any gain or loss and is not required to include
any part of the “all earnings and profits amount” (as described below) in income and no election (as described below) is required.
 

U.S. Holders Whose Shares Have 10% Or More Of The Voting Power Of XOMA Bermuda.  A U.S. holder who on the day of the Domestication beneficially owns (directly, indirectly or constructively) 10% or more of the total combined voting power of all classes of our
shares entitled to vote on the day of the Domestication is required to include in income as a dividend the “all earnings and profits amount” attributable to the XOMA Bermuda Shares it directly owns, within the meaning of Treasury Regulation Section 1.367(b)-2(d).  However, we do
not expect that XOMA Bermuda’s cumulative earnings and profits will be greater than zero through the day of the Domestication.  A U.S. holder’s ownership of XOMA Bermuda warrants will be taken into account in determining whether such U.S. holder owns 10% or more of the
total combined voting power of all classes of our shares.  Complex attribution rules apply in determining whether a U.S. holder owns 10% or more of the total combined voting power of all classes of our shares entitled to vote for U.S. federal tax purposes. U.S. HOLDERS ARE
STRONGLY URGED TO CONSULT THEIR OWN TAX ADVISORS.
 

All Other U.S. Holders Of Shares.  A U.S. holder whose XOMA Bermuda Shares have a fair market value of $50,000 or more but have less than 10% of the total combined voting power of all classes of our shares entitled to vote on the day of the Domestication must
generally recognize gain (but not loss) with respect to the XOMA Delaware common stock (hereinafter “Stock”) received in the Domestication.  Any such gain should be equal to the excess of the fair market value of the XOMA Delaware Stock received at the time of the
Domestication over the holder’s adjusted basis in the XOMA Bermuda Shares that are converted into the XOMA Delaware Stock.  Any such gain should be capital gain if the holder held the XOMA Bermuda Shares as capital assets, and should be long-term capital gain if the holder
held the XOMA Bermuda Shares for longer than one year.  Long-term capital gains of individual taxpayers that are recognized in taxable years beginning before January 1, 2011 are generally subject to a maximum U.S. federal income tax rate of 15%.
 

A U.S. holder, however, as an alternative to recognizing gain, may elect to include in income the “all earnings and profits amount” attributable to its XOMA Bermuda Shares.  The income so included pursuant to this election generally is treated as dividend income.
 

There are, however, strict conditions for making this election.  The election must comply with the requirements of Treasury Regulation Sections 1.367(b)-1(c) and 1.367(b)-3(c)(3) and must include, among other things: 
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(i) a statement that the Domestication is a Section 367(b) exchange, (ii) a complete description of the Domestication, (iii) a description of any stock, securities or other consideration transferred or received in the Domestication, (iv) a statement describing the amounts required to be
taken into account for U.S. federal income tax purposes, (v) a statement that the U.S. holder is making the election that includes (A) a copy of the information that the U.S. holder received from us establishing and substantiating the U.S. holder’s “all earnings and profits” amount with
respect to the U.S. holder’s XOMA Bermuda Shares, and (B) a representation that the U.S. holder has notified XOMA Ltd. (or its successor in interest) that the U.S. holder is making the Election, and (vi) certain other information required to be furnished with the U.S. holder’s tax
return or otherwise furnished pursuant to the Code or the regulations thereunder.  Additionally, the notice/election must be attached by the U.S. holder to its timely filed U.S. federal income tax return for the year of the Domestication, and the U.S. holder must send notice to us of the
election no later than the date it is filed.  In connection with the election, we intend to provide all U.S. holders eligible to make such an election with information regarding XOMA Bermuda’s earnings and profits upon request.
 

U.S. Holders of XOMA Bermuda Warrants.  Although the matter is not free from doubt and subject to the considerations described below relating to PFIC status, a U.S. Holder of XOMA Bermuda warrants should not be subject to U.S. federal income tax with respect to its
exchange for XOMA Delaware warrants.
 

U.S. HOLDERS ARE STRONGLY URGED TO CONSULT WITH THEIR OWN TAX ADVISORS REGARDING WHETHER TO MAKE THIS ELECTION AND, IF THE ELECTION IS DETERMINED TO BE ADVISABLE, THE APPROPRIATE
FILING REQUIREMENTS WITH RESPECT TO THIS NOTICE/ELECTION.
 

We do not expect that XOMA Bermuda’s cumulative earnings and profits will be greater than zero through the day of the Domestication.  Thus, the making of an election to include the “all earnings and profits amount” into income as a dividend generally would be
advantageous to U.S. holders who would otherwise recognize gain with respect to our Shares in the Domestication.  WE STRONGLY URGE EACH SUCH U.S. HOLDER TO CONSULT ITS OWN TAX ADVISOR.
 

Basis And Holding Period.  A U.S. holder’s adjusted basis in the XOMA Delaware Stock received in the Domestication will be equal to the U.S. holder’s adjusted basis in its XOMA Bermuda shares, increased by the amount of gain (if any) recognized, or the deemed
dividend (if any) included in income.  The determination of the holding period in respect of stock that is subject to Section 367(b) of the Code is uncertain, but it is generally reasonable for a U.S. holder’s holding period in the XOMA Delaware Stock received in the Domestication to
include the period of time during which such holder held its XOMA Bermuda Shares.  It is also possible that a U.S. holder may have a split holding period in respect of XOMA Delaware Stock received in the Domestication if the U.S. holder’s basis in such Stock is determined in part
by reference to any amount of gain or dividend income that is taken into account in respect of the Domestication.  WE STRONGLY URGE EACH SUCH U.S. HOLDER TO CONSULT ITS OWN TAX ADVISOR.
 
Passive Foreign Investment Company Considerations
 

In addition to Section 367(b), the Domestication might be a taxable event to U.S. holders to the extent that Section 1291(f) of the Code applies, if XOMA Bermuda is or ever was a passive foreign investment company (a “PFIC”), under Section 1297 of the Code.
 

In general, if you are a U.S. holder, we would be a PFIC with respect to you if for any taxable year in which you held our shares:
 

·  at least 75% of our gross income for the taxable year is passive income, or
 

·  at least 50% of the value, determined on the basis of a quarterly average, of our assets is attributable to assets that produce or are held for the production of passive income.
 

Passive income generally includes dividends, interest, royalties, rents (other than certain rents and royalties derived in the active conduct of a trade or business), annuities and gains from assets that produce passive income. 
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If a foreign corporation is classified as a PFIC for any taxable year during which a U.S. holder owns stock or warrants in the foreign corporation, the foreign corporation generally remains thereafter classified as a PFIC with respect to that U.S. holder.  XOMA Bermuda believes that it
is not and has never been a PFIC.  Accordingly, the Domestication should not be a taxable event for any U.S. holder based on an application of the PFIC rules.  However, because PFIC status is determined annually and depends on the composition of a company’s income and assets
and the fair market value of its assets (including goodwill), which may be volatile in our industry, there can be no assurance that we will not be considered a PFIC for 2011.  For example, taking into account our existing cash balances, if the value of our common shares were to decline
materially, it is possible that we could become a PFIC in 2011.  There is also some uncertainty regarding how to determine the PFIC status when XOMA Bermuda’s taxable year closes on the Effective Time as a result of the Domestication.  Additionally, due to the complexity of the
PFIC provisions and the limited authority available to interpret such provisions, there can be no assurance that our determination regarding our PFIC status could not be successfully challenged by the IRS.  Hence, the IRS might not agree that XOMA Bermuda is not a PFIC.
 

Section 1291(f) of the Code generally requires that, to the extent provided in regulations, a U.S. person who disposes of stock of a PFIC recognizes gain notwithstanding any other provision of the Code.  No final Treasury regulations have been promulgated under this
statute.  Proposed Treasury regulations were promulgated in 1992 with a retroactive effective date.  If finalized in their current form, these regulations would generally require gain recognition by U.S. persons exchanging shares in a corporation that is a PFIC at any time during such
U.S. person’s holding period of such shares and such person has not made either a “qualified electing fund” election under Code Section 1295 for the first taxable year in which such U.S. holder owns such shares or in which the corporation is a PFIC, whichever is later; or a “mark-to-
market” election under Code Section 1296.  The tax on any such gain so recognized would be imposed at the rate applicable to ordinary income and an interest charge would apply based on a complex set of computational roles designed to offset the tax deferral to such holders on our
undistributed earnings.  The same rule should also apply to a U.S. holder who exchanges XOMA Bermuda warrants for XOMA Delaware warrants.
 

However, we are unable to predict at this time whether, in what form, and with what effective date, final Treasury Regulations under Code Section 1291(f) will be adopted.
 
Consequences to Non-U.S. Holders Owning and Disposing of the Stock of XOMA Delaware After the Domestication
 

Dividends.  Generally, any dividends paid to a non-U.S. holder on the Stock of XOMA Delaware would be subject to U.S. withholding tax at the rate of 30% of the amount of the dividend, or at a lower applicable treaty rate, if such non-U.S. holder is eligible for the benefits
of an income tax treaty that provides for a lower rate.  Even if the non-U.S. holder is eligible for a lower treaty rate, XOMA Delaware and other payors will generally be required to withhold at a 30% rate (rather than the lower treaty rate) on dividend payments to such non-U.S.
holder, unless the non-U.S. holder has furnished to us or another payor:
 

·  a valid IRS Form W-8BEN or an acceptable substitute form upon which the non-U.S. holder certifies, under penalties of perjury, the non-U.S. holder’s status as (or, in the case of a non-U.S. holder that is an estate or trust, such forms certifying the status of each
beneficiary of the estate or trust as) a non-U.S. person and the non-U.S. holder’s entitlement to the lower treaty rate with respect to such payments, or

 
·  in the case of payments made outside the U.S. to an offshore account (generally, an account maintained by you at an office or branch of a bank or other financial institution at any location outside the U.S.), other documentary evidence establishing the non-U.S.

holder’s entitlement to the lower treaty rate in accordance with U.S. Treasury regulations.
 

If the non-U.S. holder is eligible for a reduced rate of U.S. withholding tax under a tax treaty, the non-U.S. holder may obtain a refund of any amounts withheld in excess of that rate by filing a refund claim with the IRS.
 

 
-118-



 

If dividends paid to the non-U.S. holder are “effectively connected” with the non-U.S. holder’s conduct of a trade or business within the U.S., XOMA Delaware and other payors generally are not required to withhold tax from the dividends, provided that the non-U.S. holder
has furnished to XOMA Delaware or another payor a valid IRS Form W-8ECI or an acceptable substitute form upon which the non-U.S. holder represents, under penalties of perjury, that:
 

·  the non-U.S. holder is a non-U.S. person, and
 

·  the dividends are effectively connected with the non-U.S. holder’s conduct of a trade or business within the U.S. and are includible in the non-U.S. holder’s gross income.
 

A non-U.S. holder is subject to U.S. federal income tax on “effectively connected” dividends generally in the same matter as it were a U.S. holder unless an applicable income tax treaty provides otherwise.  If the non-U.S. holder is a corporation, “effectively connected”
dividends that the non-U.S. holder receives may, under certain circumstances, be subject to an additional “branch profits tax” at a 30% rate (or at a lower applicable income tax treaty rate) on its effectively connected earnings and profits.
 

Gain On Disposition Of Stock.  A non-U.S. holder generally will not be subject to U.S. federal income or withholding tax on gain recognized on a disposition of the Stock of XOMA Delaware unless:
 

·  the gain is “effectively connected” with the non-U.S. holder’s conduct of a trade or business in the U.S.,
 

·  the non-U.S. holder is an individual, the non-U.S. holder holds the Stock of XOMA Delaware as a capital asset, the non-U.S. holder is present in the U.S. for 183 or more days in the taxable year of the sale and certain other conditions exist, or
 

·  XOMA Delaware is, or has been a U.S. real property holding corporation for federal income tax purposes and the non-U.S. holder satisfies certain ownership requirement in the Stock of XOMA Delaware and the non-U.S. holder is not eligible for any treaty
exemption.

 
If a non-U.S. holder is a corporation, “effectively connected” gains are subject to U.S. federal income tax in the same manner as described above with respect to “effectively connected” dividends.  If a non-U.S. holder is an individual described in the second bulletin point

above, any gain (reduced by certain U.S.-source capital losses) will be subject to 30% tax (or at a lower applicable income tax treaty rate).
 

We have not been, are not and do not anticipate becoming, before or after the Domestication, a U.S. real property holding corporation (“USRPHC”) for U.S. federal income tax purposes.  However, the determination whether a corporation is a USRPHC is primarily factual
and there can be no assurance whether such facts will not change or whether the IRS or a court will agree with our determination.
 
Tax Consequences to XOMA
 

Domestication.  The Domestication will qualify as a reorganization within the meaning of Section 368(a) of the Code and generally does not constitute a taxable event to XOMA Bermuda or XOMA Delaware for U.S. federal income tax purposes.  Accordingly, subject to the
discussion below, neither XOMA Bermuda nor XOMA Delaware will recognize gain or incur U.S. federal income tax as a result of the Domestication.
 

FIRPTA Gains.  If as expected XOMA Delaware is not a USRPHC, XOMA Bermuda will be required to recognize any built-in gain on the deemed transfer of its real property to XOMA Delaware.  Any such gain should be offset by XOMA Bermuda’s effectively connected
NOLs (as defined below) which are subject to Section 382 limitation as described in the Risk Factors.  However, XOMA Delaware may be required to withhold 10% of the fair market value of the real estate property unless it properly complies with certain procedures with the IRS to
obtain an exemption.  Branch profits tax at a rate of 30% will also apply to XOMA Bermuda’s effectively connected earnings and profits attributable to such gain.
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If, contrary to our belief, XOMA Delaware were a USRPHC, XOMA Bermuda would instead be required to recognize any gain on the distribution of XOMA Delaware Stock to its shareholders to the extent the fair market value of such Stock (or if lesser, XOMA’s
shareholders’ aggregate basis in XOMA stock) exceeding XOMA Bermuda’s basis in all of its assets.
 

Taxable year.  XOMA Bermuda’s taxable year closes on the Effective Time.
 

Effectively connected NOLs.  Following the Domestication, XOMA Delaware will succeed all of XOMA Bermuda’s net operating loss carryovers that were effectively connected with the XOMA Bermuda’s U.S. trade or business (“effectively connected NOLs”).  As
described above, XOMA Bermuda’s NOLs are subject to limitations under Section 382.  These limitations will also carry over to XOMA Delaware.
 

Loss Importation Rules.  If XOMA Bermuda has any built-in loss assets that have not been used in its U.S. trade or business, the basis of such assets will be stepped down to its fair market value following the Domestication under Section 362(e) of the Code.
 

Certain Filing Requirements.  XOMA Bermuda and XOMA Delaware may be required to file a disclosure statement with their U.S. federal income tax returns with respect to Domestication.
 

Corporate Effective Tax Rate.  We are currently subject to U.S. federal income tax with respect to income effectively connected with our trade or business in the United States (“effectively connected income”).  Following the Domestication, substantially all of XOMA
Delaware’s income would constitute effectively connected income had XOMA Delaware been a foreign corporation.  Therefore, we do not expect any material increase in our corporate effective tax rate as a result of the Domestication.  However, we are unable to predict the impact of
the Domestication on our effective tax rate going forward.  In addition, the tax laws of the United States and other jurisdictions could change in the future, and those changes could cause a material increase in our effective tax rate at a later date as well.
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SECURITIES ACT RESTRICTIONS ON RESALE OF XOMA DELAWARE
 

COMMON STOCK
 

Upon effectiveness of the Domestication, the outstanding common and preferred stock of XOMA Delaware will have been registered under the Securities Act of 1933 (the “Securities Act”), and owners of the stock who are not affiliates of the Company may freely resell their
stock under the Securities Act.  Owners who are affiliates, however, will not be permitted to resell their stock unless an exemption from registration under the Securities Act, such as Rule 144 thereunder, is available.  In general, Rule 144 will permit an affiliate to resell shares of stock
received upon completion of the Domestication only if certain requirements are met.  Among other things, the affiliate may not sell shares of any class (including any shares of that class otherwise acquired) in an amount that, during any three-month period, exceeds 1% of the
outstanding shares of that class (or, solely in the case of the common stock, the average weekly trading volume of the stock on The NASDAQ Global Market during the four calendar weeks preceding the filing of the notice referenced below, if greater).  In addition, all such resales
must be made in unsolicited brokers’ transactions, the Company must have filed all periodic reports it was required to file under the Securities Exchange Act of 1934, as amended, within the year preceding the resale and (depending on the amount being resold), the affiliate must have
filed a notice of sale on Form 144 with the SEC.  For this purpose, an “affiliate” of the Company is any person who controls, is controlled by or is under common control with the Company.
 

ACCOUNTING TREATMENT OF THE DOMESTICATION
 

There will be no accounting effect or change in the carrying amount of the consolidated assets and liabilities of XOMA Bermuda as a result of Domestication.  The consolidated business, capitalization, assets, liabilities and financial statements of XOMA Delaware
immediately following the Domestication will be the same as those of XOMA Bermuda immediately prior to thereto.
 

VALIDITY OF THE CAPITAL STOCK
 

The validity of the common stock of XOMA Delaware into which the outstanding common shares of XOMA Bermuda will be converted by operation of law in the Domestication has been passed upon for XOMA Delaware by Richards, Layton and Finger, P.A., Wilmington,
Delaware.
 

TAX MATTERS
 

The opinion that the Domestication will constitute a reorganization within the meaning of Section 368(a)(1)(F) of the Internal Revenue Code has been passed upon by Cahill Gordon & Reindel llp, New York, New York.
 

EXPERTS
 

Ernst & Young LLP, independent registered public accounting firm, has audited our consolidated financial statements at December 31, 2010 and 2009, and for each of the last three years in the period ended December 31, 2010, as set forth in their report.  We have included
our consolidated financial statements in the prospectus and elsewhere in the registration statement in reliance on Ernst & Young LLP’s report, given on their authority as experts in accounting and auditing.
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REPORT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM
 

The Board of Directors and Shareholders of XOMA Ltd.:
 

We have audited the accompanying consolidated balance sheets of XOMA Ltd. as of December 31, 2010 and 2009, and the related consolidated statements of operations, shareholders’ equity (net capital deficiency), and cash flows for each of the three years in the period ended
December 31, 2010.  These consolidated financial statements are the responsibility of XOMA Ltd.’s management.  Our responsibility is to express an opinion on these consolidated financial statements based on our audits.
 

We conducted our audits in accordance with the standards of the Public Company Accounting Oversight Board (United States).  Those standards require that we plan and perform the audit to obtain reasonable assurance about whether the financial statements are free of material
misstatement.  An audit includes examining, on a test basis, evidence supporting the amounts and disclosures in the financial statements.  An audit also includes assessing the accounting principles used and significant estimates made by management, as well as evaluating the overall
financial statement presentation.  We believe that our audits provide a reasonable basis for our opinion.
 

In our opinion, the consolidated financial statements referred to above present fairly, in all material respects, the financial position of XOMA Ltd. at December 31, 2010 and 2009, and the results of its operations and its cash flows for each of the three years in the period ended
December 31, 2010, in conformity with U.S. generally accepted accounting principles.
 

As discussed in Note 1 to the consolidated financial statements, the Company changed its method of accounting for revenue recognition as a result of the adoption of the amendments to the FASB Accounting Standards Codification resulting from Accounting Standards Update
No. 2009-13, Multiple-Deliverable Revenue Arrangements, effective January 1, 2010.        
 

We also have audited, in accordance with the standards of the Public Company Accounting Oversight Board (United States), XOMA Ltd.’s internal control over financial reporting as of December 31, 2010, based on criteria established in Internal Control-Integrated Framework
issued by the Committee of Sponsoring Organizations of the Treadway Commission and our report dated March 10, 2011 expressed an unqualified opinion thereon.
 
/s/  ERNST & YOUNG LLP
Palo Alto, California
March 10, 2011
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CONSOLIDATED BALANCE SHEETS
(in thousands, except share and per share amounts)

 
  December 31,  
  2010   2009  

ASSETS  
Current Assets:       

Cash and cash equivalents  $ 37,304  $ 23,909 
Trade and other receivables, net   20,864   7,231 
Prepaid expenses and other current assets   712   1,012 

Total current assets   58,880   32,152 
Property and equipment, net   14,869   20,270 
Other assets   503   402 

Total assets  $ 74,252  $ 52,824 
 

LIABILITIES AND SHAREHOLDERS’ EQUITY  
Current liabilities:         

Accounts payable  $ 3,581  $ 2,942 
Accrued liabilities   10,650   8,639 
Deferred revenue   17,044   2,114 
Warrant liability   4,245   4,760 
Other current liabilities   8   223 

Total current liabilities   35,528   18,678 
Deferred revenue — long-term   1,086   2,894 
Interest bearing obligation — long-term   13,694   13,341 
Other long-term liabilities   353   385 

Total liabilities   50,661   35,298 
Commitments and contingencies (Note 11)         
Shareholders’ equity:         

Preference shares, $0.05 par value, 1,000,000 shares authorized         
Series A, 210,000 designated, no shares issued and outstanding         
December 31, 2010 and 2009         
Series B, 8,000 designated, 2,959 shares issued and outstanding at         
December 31, 2010 and 2009 (aggregate liquidation preference of $29,600)   1   1 

Common shares, $0.0075 par value, 46,666,666 shares authorized, 28,491,318         
and 13,536,146 shares outstanding at December 31, 2010 and 2009, respectively   214   101 
Additional paid-in capital   876,686   801,978 
Accumulated deficit   (853,310)   (784,554)

Total shareholders’ equity   23,591   17,526 
Total liabilities and shareholders’ equity  $ 74,252  $ 52,824 

The accompanying notes are an integral part of these consolidated financial statements.
 

 
F-3



 

CONSOLIDATED STATEMENTS OF OPERATIONS
(in thousands, except per share amounts)

 
  Year Ended December 31,  
  2010   2009   2008  
Revenues:          

License and collaborative fees  $ 2,182  $ 43,822  $ 16,366 
Contract and other revenue   27,174   25,492   30,473 
Royalties   4,285   29,116   21,148 

Total revenues   33,641   98,430   67,987 
Operating Expenses:             

Research and development   77,413   58,131   82,576 
Selling, general and administrative   23,250   23,736   24,145 
Restructuring   82   3,603   - 

Total operating expenses   100,745   85,470   106,721 
(Loss) income from operations   (67,104)   12,960   (38,734)

Other income (expense):             
Investment and interest income   16   49   859 
Interest expense   (385)   (4,888)   (7,002)
Loss on debt extinguishment   -   3,645)   (652)
Other (expense) income   (1,256)   1,801   (99)

Net (loss) income before taxes   (68,729)   6,277   (45,628)
Income tax (expense) benefit   (27)   (5,727)   383 

Net (loss) income before taxes  $ (68,756)  $ 550  $ (45,245)
Basic and diluted net (loss) income per common share  $ (3.69)  $ 0.05  $ (5.11)
Shares used in computing basic net (loss) income per common share   18,613   10,993   8,862 
Shares used in computing diluted net (loss) income per common share   18,613   11,313   8,862 

The accompanying notes are an integral part of these consolidated financial statements.

 
F-4



 

CONSOLIDATED STATEMENT OF SHAREHOLDERS’ EQUITY
(NET CAPITAL DEFICIENCY)

(in thousands)
 

  Preferred Shares   Common Shares   Paid-In   
Accumulated

Comprehensive   Accumulated   

Total
Shareholders’

Equity
(Net Capital  

  Shares   Amount   Shares   Amount   Capital   Income (Loss)   Deficit   Deficiency)  
Balance, December 31, 2007   3  $ 1   8,797  $ 66  $ 740,119  $ (9)  $ (739,859)  $ 318 
Exercise of share options, contributions to 401(k) and

incentive plans  ─   ─    38  ─    1,389  ─   ─    1,389 
Share-based compensation expense under SFAS123R  ─   ─   ─   ─    4,934  ─   ─    4,934 
Sale of shares of common stock  ─   ─    529   4   7,192  ─   ─    7,196 
Comprehensive income(loss):                                 

Net change in unrealized loss on investments  ─   ─   ─   ─   ─    7  ─    7 
Net loss  ─   ─   ─   ─   ─   ─    (45,245)   (45,245)
Comprehensive loss  ─   ─   ─   ─   ─   ─   ─    (45,238)

Balance, December31, 2008   3   1   9,364   70   753,634   (2)   (785,104)   (31,401)
Exercise of share options, contributions to 401(k)and

incentive plans  ─   ─    135   1   1,358  ─   ─    1,359 
Share-based compensation expense under SFAS123R  ─   ─   ─   ─    4,395  ─   ─    4,395 
Sale of shares of common stock  ─   ─    4,036   30   42,591  ─   ─    42,621 
Comprehensive income                                 

Net change in unrealized loss on investments  ─   ─   ─   ─   ─    2  ─    2 
Net income  ─   ─   ─   ─   ─   ─    550   550 
Comprehensive income  ─   ─   ─   ─   ─   ─        552 

Balance, December31,2009   3   1   13,536   101   801,978  ─    (784,554)   17,526 
Exercise of share options, contributions to 401(k)and

incentive plans  ─   ─    94   1   945  ─   ─    946 
Share-based compensation expense under SFAS123R  ─   ─   ─   ─    4,913  ─   ─    4,913 
Sale of shares of common stock  ─   ─    14,469   109   66,232  ─   ─    66,341 
Exercise of warrants  ─   ─    392   3   2,618  ─   ─    2,621 
Comprehensive loss:                                 

Net loss  ─   ─   ─   ─   ─   ─    (68,756)   (68,756)
Comprehensive loss  ─   ─   ─   ─   ─   ─   ─    (68,756)

Balance, December 31, 2010   3  $ 1   28,491  $ 214  $ 876,686  $                   ─   $ (853,310)  $ 23,591 

The accompanying notes are an integral part of these consolidated financial statements.
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CONSOLIDATED STATEMENTS OF CASH FLOWS
(in thousands)

 
  Year Ended December 31,  
  2010   2009   2008  
Cash flows from operating activities:          

Net (loss) income  $ (68,756)  $ 550  $ (45,245)
Adjustments to reconcile net income (loss) to net cash provided by (used in) operating activities:             

Depreciation and amortization   5,721   6,831   6,721 
Common shares contribution to 401(k) and management incentive plans   905   1,198   1,008 
Share-based compensation expense   4,913   4,395   4,934 
Accrued interest on convertible notes and interest bearing obligations   353   (1,116)   1,921 
Revaluation of warrant liability   (2,283)   (1,781)   — 
Amortization of discount, premium and debt issuance costs of debt and convertible debt   —   487   726 
Warrant modification expense   4,500   —   — 
Loss (gain) on disposal/retirement of property and equipment   9   (15)   99 
Loss on debt extinguishment   —   3,645   652 
Other non-cash adjustments   10   27   — 
Changes in assets and liabilities:             

Receivables   (13,633)   9,455   (4,551)
Prepaid expenses and other assets   199   284   (183)
Accounts payable and accrued liabilities   2,650   (2,844)   (290)
Deferred revenue   13,122   (12,205)   (851)
Other liabilities   (247)   (1,476)   2,084 

Net cash (used in) provided by operating activities   (52,537)   7,435   (32,975)
Cash flows from investing activities:             

Proceeds from sales of investments   —   —   9,875 
Proceeds from maturities of investments   —   1,300   8,099 
Purchase of investments   —   —   (3,199)
Transfer of restricted cash   —   9,545   (3,526)
Purchase of property and equipment   (339)   (270)   (8,060)

Net cash (used in) provided by investing activities   (339)   10,575   3,189 
Cash flows from financing activities:             

Proceeds from issuance of long-term debt   —   —   55,000 
Principal payments of debt   —   (50,394)   (45,779)
Payment of prepayment premium on repayment of short-term debt   —   (2,543)   — 
Proceeds from issuance of common shares   70,771   49,323   7,578 
Payment for modification of warrants   (4,500)   —   — 

Net cash provided by (used in) financing activities   66,271   (3,614)   16,799 
Net increase (decrease) in cash and cash equivalents   13,395   14,396   (12,987)
Cash and cash equivalents at the beginning of the period   23,909   9,513   22,500 
Cash and cash equivalents at the end of the period  $ 37,304  $ 23,909  $ 9,513 
Supplemental Cash Flow Information:             

Cash paid during the year for:             
Interest  $ —  $ 5,510  $ 4,354 
Income taxes   16   5,800   — 

Non-cash investing and financing activities:             
Issuance and Extinguishment of warrant liabilities  $ 1,767  $ 6,541  $ — 
Interest added to principal balance on Novartis note   353   462   1,183 
Debt reduction on Novartis note   —   —   7,500 

The accompanying notes are an integral part of these consolidated financial statements.
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1.           Description of Business
 

XOMA Ltd. (“XOMA” or the “Company”), a Bermuda company, is a biopharmaceutical company focused on the discovery, development and manufacture of therapeutic antibodies designed to treat inflammatory, autoimmune, infectious and oncological diseases. The
Company’s products are presently in various stages of development and most are subject to regulatory approval before they can be commercially launched.
 
2.           Basis of Presentation and Significant Accounting Policies
 
Principles of Consolidation
 

The consolidated financial statements include the accounts of the Company and its wholly-owned subsidiaries.  All intercompany accounts and transactions have been eliminated in consolidation.
 
Use of Estimates and Reclassifications
 

The preparation of financial statements in conformity with accounting principles generally accepted in the United States requires management to make estimates and assumptions that affect the reported amounts of assets, liabilities, revenue and expenses, and related
disclosures.  On an on-going basis, management evaluates its estimates, including those related to revenue recognition, research and development expense, long-lived assets, warrant liabilities and share-based compensation.  The Company bases its estimates on historical experience and
on various other market-specific and other relevant assumptions that are believed to be reasonable under the circumstances, the results of which form the basis for making judgments about the carrying values of assets and liabilities that are not readily apparent from other sources.  Actual
results may differ significantly from these estimates, such as the Company’s billing under government contracts.  Under the Company’s contracts with the National Institute of Allergy and Infectious Diseases (“NIAID”), a part of the National Institutes of Health (“NIH”), the Company
bills using NIH provisional rates and thus are subject to future audits at the discretion of NIAID’s contracting office.  These audits can result in an adjustment to revenue previously reported.
 
Recent Accounting Pronouncements
 

Accounting Standards Update No. 2009-13, Revenue Recognition Topic 605: Multiple Deliverable Revenue Arrangements – A Consensus of the FASB Emerging Issues Task Force (“ASU 2009-13”) provides application guidance on whether multiple deliverables exist, how the
deliverables should be separated and how the consideration should be allocated to one or more units of accounting.  This update establishes a selling price hierarchy for determining the selling price of a deliverable.  The selling price used for each deliverable will be based on vendor-
specific objective evidence, if available, third-party evidence if vendor-specific objective evidence is not available, or estimated selling price if neither vendor-specific or third-party evidence is available.  The new guidance of ASU 2009-13 was adopted by the Company on a prospective
basis effective January 1, 2010 and did not have a material effect on the Company’s consolidated financial statements.  The Company entered into only one revenue arrangement subject to the multiple deliverable guidance during 2010.  This revenue arrangement with Servier was entered
into on December 30, 2010 and the effect of the early adoption of ASU 2009-13 was not material for 2010.  The Company recognized a total of $0.1 million in license revenue under this agreement during 2010.  Had the Company adopted the new guidance as of January 1, 2009, it would
not have affected the amount of revenue recognized in 2009.
 

In March of 2010, Accounting Standards Codification Topic 605, Revenue Recognition (“ASC 605”) was amended to define a milestone and clarify that the milestone method of revenue recognition is a valid application of the proportional performance model when applied to
research or development arrangements.  Accordingly, a Company can make an accounting policy election to recognize a payment that is contingent upon the achievement of a substantive milestone in its entirety in the period in which the milestone is achieved.  The Company plans to
adopt this guidance as of January 1, 2011 on a prospective basis and does not expect the adoption will have a material effect on the Company’s consolidated financial statements.
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Revenue Recognition
 

Revenue is recognized when the four basic criteria of revenue recognition are met: (1) persuasive evidence of an arrangement exists; (2) delivery has occurred or services have been rendered; (3) the fee is fixed and determinable; and (4) collectability is reasonably assured.  The
determination of criteria (2) is based on management’s judgments regarding whether a continuing performance obligation exists.  The determination of criteria (3) and (4) are based on management’s judgments regarding the nature of the fee charged for products or services delivered and
the collectability of those fees.  Allowances are established for estimated uncollectible amounts, if any.
 

The Company recognizes revenue from its license and collaboration arrangements, contract services and royalties.  Revenue arrangements with multiple elements are divided into separate units of accounting if certain criteria are met, including whether the delivered element has
stand-alone value to the customer and whether there is objective and reliable evidence of the fair value of the undelivered items.  The consideration received is allocated among the separate units based on their respective fair values and the applicable revenue recognition criteria are
applied to each of the separate units.  Advance payments received in excess of amounts earned are classified as deferred revenue until earned.
 

License and Collaborative Fees
 

Revenue from non-refundable license, technology access or other payments under license and collaborative agreements where the Company has a continuing obligation to perform is recognized as revenue over the expected period of the continuing performance obligation.  The
Company estimates the performance period at the inception of the arrangement and reevaluates it each reporting period.  This reevaluation may shorten or lengthen the period over which the remaining revenue is recognized.  Changes to these estimates are recorded on a prospective basis.
 

Milestone payments under collaborative and other arrangements are recognized as revenue upon completion of the milestone event, once confirmation is received from the third party and collectability is reasonably assured.  This represents the culmination of the earnings
process when the Company has no future performance obligations related to the payment.  Milestone payments that are not substantive or that require a continuing performance obligation on the part of the Company are recognized over the expected period of the continuing performance
obligation.  Amounts received in advance are recorded as deferred revenue until the related milestone is completed.
 

Contract Revenue
 

Contract revenue for research and development involves the Company providing research and development and manufacturing services to collaborative partners, biodefense contractors or others.  Revenue for certain contracts is accounted for by a proportional performance, or
output-based, method where performance is based on estimated progress toward elements defined in the contract.  The amount of contract revenue and related costs recognized in each accounting period are based on management’s estimates of the proportional performance during the
period.  Adjustments to estimates based on actual performance are recognized on a prospective basis and do not result in reversal of revenue should the estimate to complete be extended.
 

Up-front fees are recognized in the same manner as the final deliverable, which is generally ratably over the period of the continuing performance obligation.  Given the uncertainties of research and development collaborations, significant judgment is required to determine the
duration of the arrangement.
 

Royalty Revenue
 

Royalty revenue and royalty receivables are generally recorded in the periods these royalties are earned, in advance of collection.  The royalty revenue and receivables in these instances is based upon communication with collaborative partners or licensees, historical information
and forecasted sales trends.
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Research and Development Expenses
 

The Company expenses research and development costs as incurred.  Research and development expenses consist of direct costs such as salaries and related personnel costs and material and supply costs, and research-related allocated overhead costs, such as facilities costs.  In
addition, research and development expenses include costs related to clinical trials.  Expenses resulting from clinical trials are recorded when incurred based in part on estimates as to the status of the various trials.  From time to time, research and development expenses may include up-
front fees and milestones paid to collaborative partners for the purchase of rights to in-process research and development.  Such amounts are expensed as incurred.  Total research and development expenses related to the Company’s collaborative agreements were approximately $19.3
million, $15.9 million and $24.1 million in 2010, 2009 and 2008, respectively.
 

Share-Based Compensation
 

Share-based compensation expense is recognized ratably over the requisite service period.  If options are granted that include a performance condition, the Company estimates the probability of the performance condition being achieved on a quarterly basis.  If it is determined
that it is probable the performance criteria will be achieved, the Company estimates an implicit service period from grant date to the most likely date of achievement of the performance criteria and records share-based compensation expense ratably over this implicit service period.
 

Cash and Cash Equivalents and Short-term Investments
 

The Company considers all highly liquid debt instruments with maturities of three months or less at the time the Company acquires them to be cash equivalents.
 

Short-term investments include debt securities classified as available-for-sale.  Available-for-sale securities are stated at fair value, with unrealized gains and losses, net of tax, if any, reported in other comprehensive income (loss).  The estimate of fair value is based on publicly
available market information.  Realized gains and losses and declines in value judged to be other-than-temporary on available-for-sale securities are also included in investment and other income.  The Company reviews its instruments for other-than-temporary impairment whenever the
value of the instrument is less than the amortized cost.  The cost of investments sold is based on the specific identification method.  Interest and dividends on securities classified as available-for-sale are included in investment and other income.
 

Property and Equipment and Long-Lived Assets
 

Property and equipment is stated at cost less depreciation.  Equipment depreciation is calculated using the straight-line method over the estimated useful lives of the assets (three to seven years).  Leasehold improvements, buildings and building improvements are amortized and
depreciated using the straight-line method over the shorter of the lease terms or the useful lives (one to fifteen years).
 

The Company records impairment losses on long-lived assets used in operations when events and circumstances indicate that the assets might be impaired and the undiscounted cash flows estimated to be generated by those assets in the future are less than the carrying amounts
of those assets.
 

Warrant Liabilities
 

The Company has issued warrants to purchase its common shares in connection with financing activities.  The Company accounts for the warrants as a liability at fair value.  The fair value of the warrant liability is estimated using the Black-Scholes Model.  The Black-Scholes
Model requires inputs such as the expected term of the warrants, share price volatility and risk-free interest rate.  These inputs are subjective and generally require significant analysis and judgment to develop.  For the estimate of the expected term, the Company uses the full remaining
contractual term of the warrant.  The Company bases its estimate of expected volatility on its historical volatility.  These assumptions are reviewed each reporting period and changes in the estimated fair value of the outstanding warrants are recognized in other income (expense).
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In February of 2010, the holders of the May 2009 and June 2009 warrants agreed to amend the terms of their warrants to remove the provisions that would have required a reduction of the warrant exercise price and an increase in the number of shares issuable on exercise of the
warrants each time the Company sold common shares at a price less than the exercise price of such warrants (the “Eliminated Adjustment Provisions”).  Prior to the amendments, the Company recorded the warrants issued in May and June of 2009 as a liability at fair value due to the
Eliminated Adjustment Provisions and certain other provisions, which was estimated using the Monte Carlo Simulation Model (“Simulation Model”).
 

Income Taxes
 

The Company accounts for uncertain tax positions in accordance with Accounting Standards Codification Topic 740, Income Taxes (“ASC 740”).  ASC 740 provides for the recognition of deferred tax assets if realization of such assets is more likely than not.
 

Net Income (Loss) per Common Share
 

Basic net income (loss) per common share is based on the weighted average number of common shares outstanding during the period.  Diluted net income (loss) per common share is based on the weighted average number of common shares and other dilutive securities
outstanding during the period, provided that including these dilutive securities does not increase the net income (loss) per share.
 

Potentially dilutive securities are excluded from the calculation of earnings per share if their inclusion is anti-dilutive.  The following table shows the total outstanding securities considered anti-dilutive and therefore excluded from the computation of diluted net income (loss)
per share (in thousands):

 
  December 31,  
  2010   2009   2008  
Options for common shares   2,180   1,156   1,320 
Convertible preference shares   254   —   254 
Warrants for common shares   1,535   740   — 
Total   3,969   1,896   1,574 

For the year ended December 31, 2009, the following is a reconciliation of the numerators and denominators of the basic and diluted net income per share (in thousands):
 

  

Year ended
December 31,

2009  
Numerator    
Net income used for basic and diluted net income    
per share  $ 550 
Denominator     
Weighted average shares outstanding used for     
basic net income per share   10,993 
Effect of dilutive share options   66 
Effect of convertible preference shares   254 

Weighted average shares outstanding and dilutive securities
used for diluted net income per share   11,313 

For the years ended December 31, 2010 and 2008, all outstanding common stock equivalents were considered anti-dilutive and therefore the calculations of basic and diluted net loss per share are the same.
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3.           Consolidated Financial Statement Detail
 

Cash and Cash Equivalents
 

At December 31, 2010 and 2009, cash and cash equivalents consisted of overnight deposits and money market funds and repurchase agreements with maturities of less than 90 days at the date of purchase.  Cash and cash equivalent balances were recorded at fair value as follows
as of December 31, 2010 and 2009 (in thousands):

 
  December 31, 2010  

  
Cost
Basis   

Unrealized
Gains   

Unrealized
Losses   

Estimated
Fair Value  

Cash  $ 29,536  $ —  $ —  $ 29,536 
Cash equivalents   7,768   —   —   7,768 

Total cash and cash equivalents  $ 37,304  $ —  $ —  $ 37,304 

  December 31, 2009  

  
Cost
Basis   

Unrealized
Gains   

Unrealized
Losses   

Estimated
Fair Value  

Cash  $ 3,065  $ —  $ —  $ 3,065 
Cash equivalents   20,844   —   —   20,844 

Total cash and cash equivalents  $ 23,909  $ —  $ —  $ 23,909 

Receivables
 

Receivables consisted of the following at December 31, 2010 and 2009 (in thousands):
 

  December 31  
  2010   2009  
Trade receivables, net  $ 20,309  $ 6,391 
Other receivables   555   840 
Total  $ 20,864  $ 7,231 

Property and Equipment
 

Property and equipment consisted of the following at December 31, 2010 and 2009 (in thousands):
 

  December 31,  
  2010   2009  
Furniture and equipment  $ 31,700  $ 31,429 
Buildings, leasehold and building improvements   21,463   21,463 
Construction-in-progress   203   196 
Land   310   310 
   53,676   53,398 
Less: Accumulated depreciation and amortization   (38,807)   (33,128)
Property and equipment, net  $ 14,869  $ 20,270 

Depreciation and amortization expense was $5.7 million, $6.8 million and $6.7 million for the years ended December 31, 2009, 2009 and 2008, respectively.
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Accrued Liabilities
 

Accrued liabilities consisted of the following at December 31, 2010 and 2009 (in thousands):
 

  December 31,  
  2010   2009  
Accrued management incentive compensation  $ 4,982  $ 3,681 
Accrued payroll and other benefits   2,752   2,691 
Accrued professional fees   1,020   767 
Accrued clinical trial costs   1,020   609 
Accrued restructuring costs   80   155 
Other   796   736 
Total  $ 10,650  $ 8,639 

Deferred Revenue
 

In 2010, the Company deferred $15.9 million of revenue from five contracts including Servier, NIH, Takeda Pharmaceutical Company Limited (“Takeda”), Schering-Plough Research Institute, a division of Schering Corporation, now a subsidiary of Merck & Co., Inc. (referred
to herein as “Merck/Schering-Plough”) and AVEO Pharmaceuticals, Inc. (“AVEO”) and recognized $2.8 million in revenue from the five contracts.  In 2009, the Company deferred $16.2 million of revenue from five contracts including Takeda, Merck/Schering-Plough, and Novartis and
recognized $28.4 million of revenue from the five contracts.
 

The following table shows the activity in deferred revenue for the years ended December 31, 2010 and 2009 (in thousands):
 

  Year ended December 31,  
  2010   2009  
Beginning deferred revenue  $ 5,008  $ 17,213 
Revenue deferred   15,949   16,220 
Revenue recognized   (2,827)   (28,425)
Ending deferred revenue  $ 18,130  $ 5,008 

4.           Licensing, Collaborative and Other Arrangements
 

Licensing Agreements
 

XOMA has granted more than 50 licenses to biotechnology and pharmaceutical companies to use the Company’s patented and proprietary technologies relating to bacterial expression of recombinant pharmaceutical products.  In exchange, the Company receives license and
other fees as well as access to certain of these companies’ antibody display libraries, intellectual property and/or services that complement the Company’s existing development capabilities and support the Company’s own antibody product development pipeline.
 

Certain of these agreements also provide releases of the licensee companies and their collaborators from claims under the XOMA patents arising from past activities using the companies’ respective technologies to the extent they also used XOMA’s antibody expression
technology.  Licensees are generally also allowed to use XOMA’s technology in combination with their own technology in future collaborations.
 

Pfizer
 

In August of 2007, the Company entered into a license agreement with Pfizer Inc. (“Pfizer”) for non-exclusive, worldwide rights for XOMA’s patented bacterial cell expression technology for research, development and manufacturing of antibody products.  Under the terms of
the agreement, the Company received a license fee
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payment of $30 million in 2007.  The Company has no further obligations under the license agreement and accordingly, the $30 million was recognized as revenue in 2007.
 

From 2008 through 2010 the Company received milestone payments relating to five undisclosed product candidates, including a payment of $0.5 million for the initiation of a Phase 3 clinical trial.  The Company may also be eligible for additional milestone payments
aggregating up to $6.4 million relating to these five product candidates and low single-digit royalties on future sales of all products subject to this license.  In addition, the Company may receive potential milestone payments aggregating up to $1.7 million for each additional qualifying
product candidate.  The Company’s right to milestone payments expires on the later of the expiration of the last-to-expire licensed patent or the tenth anniversary of the effective date.  The Company’s right to royalties expires upon the expiration of the last-to-expire licensed patent..  The
Company will recognize revenue on milestones when they are achieved and on royalties when the underlying sales occur.
 
Collaborative and Other Agreements
 

Servier
 

In December of 2010, the Company entered into a license and collaboration agreement with Les Laboratoires Servier (“Servier”), to jointly develop and commercialize XOMA 052 in multiple indications, which provides for a non-refundable upfront payment of $15 million that
was received by the Company in January of 2011.  XOMA 052 is designed to inhibit the pro-inflammatory cytokine IL-1 beta that is believed to be a primary trigger of pathologic inflammation in multiple diseases.  Under the terms of the agreement, Servier has worldwide rights to
diabetes and cardiovascular disease indications and rights outside the U.S. and Japan to Behcet’s uveitis and other inflammatory and oncology indications.  XOMA retains development and commercialization rights for Behcet’s uveitis and other inflammatory and oncology indications in
the U.S. and Japan, and has an option to reacquire rights to diabetes and cardiovascular disease indications from Servier in these territories (the “Cardiometabolic Indications Option”).  Should the Company exercise its Cardiometabolic Indications Option, it will be required to pay
Servier an option fee and partially reimburse their incurred development expenses.
 

The collaboration agreement provides for multiple deliverables which were grouped as follows for accounting purposes:  (i) certain intellectual property rights for XOMA 052, as well as product know-how and an initial clinical inventory supply, (ii) development activities, and
(iii) manufacturing services, wherein the Company believes have separate stand alone value.  Further, the Company believes that each of its license agreements are unique to the targets being developed and companies involved, therefore, neither Vendor Specific Objective Evidence nor
Third Party Evidence exist for determining the selling price of the deliverables.  The Company determined that the contractually stated amounts are considered to be representative of the estimated selling price, as these values were determined through extensive arms length negotiations
with the counterparty and further supported by other term sheets offered to the Company.  The first group of deliverables includes certain intellectual property rights for XOMA 052, as well as product know-how and an initial clinical inventory supply.  This group of deliverables is
considered to have stand-alone value due to the customer’s ability to use the delivered group of items for the intended purpose without the receipt of the development activities.  In addition, the manufacturing services are considered to be a contingent deliverable and will be accounted for
as a deliverable under a separate arrangement.  The $15 million upfront payment will be recognized over the estimated eight month period that the initial group of deliverables will be provided to the Servier.  The Company recognized $0.1 million of the upfront payment in 2010.  The
remaining deliverables shall be recognized using the proportional performance method when those services are rendered, with each deliverable as a separate unit of accounting.
 

Under this agreement, Servier will fully fund activities to advance the global clinical development and future commercialization of XOMA 052 in diabetes and cardiovascular related diseases.  Also, Servier will fund $50 million of future XOMA 052 global clinical development
and chemistry and manufacturing controls (“CMC”) expenses and 50% of further expenses for the Behcet’s uveitis indication.  XOMA will also be responsible for manufacturing XOMA 052 throughout clinical development and launch.
 

In addition, under the agreement, the Company is eligible to receive a combination of Euro and USD-denominated, development and sales milestones for multiple indications aggregating to a potential maximum of
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approximately $470 million converted using the December 31, 2010 Euro to US Dollar (“USD”) exchange rate (the “12/31/10 Exchange Rate”) if XOMA reacquires diabetes and cardiovascular rights in the U.S. and Japan.  If XOMA does not reacquire these rights, then the milestone
payments aggregate to a potential maximum of approximately $770 million converted using the 12/31/10 Exchange Rate.  Milestone payments for which XOMA will be eligible under the agreement include $20 million upon initiation of the first Phase 3 clinical trial for XOMA 052 by
Servier in its licensed territory in Type 2 diabetes.  Servier’s obligation to pay development and commercialization milestones will continue for so long as Servier is developing or selling products under the agreement.
 

The Company is also eligible to receive royalties on XOMA 052 sales, which are tiered based on sales levels and range from a mid-single digit to up to a mid-teens percentage rate.  The Company’s right to royalties with respect to a particular product and country will continue
for so long as such product is sold in such country.
 

The collaboration will be carried out and managed by committees mutually established by the parties.  In general, in the event of any disputes, each party will have decision-making authority over matters relating to its areas of responsibility and territory, but neither party will
have unilateral decision-making rights if the decision would have a material adverse impact on the other party’s rights in its territory.  The agreement contains customary termination rights relating to matters such as material breach by either party, safety issues and patents.  Servier also
has a unilateral right to terminate the agreement on a country-by-country basis or in its entirety on 6 months’ notice.
 

In December of 2010, the Company also entered into a loan agreement with Servier, which provides for an advance of up to €15 million, or approximately $20 million when converted using the 12/31/10 Exchange Rate.  This loan was fully funded in January of 2011.  See Note
14: Subsequent Events for additional disclosure of the financing arrangement between the Company and Servier.
 

NIAID
 

In September of 2008, the Company announced that it had been awarded a $65 million multiple-year contract funded with federal funds from NIAID, a part of the NIH (Contract No. HHSN272200800028C), to continue development of anti-botulinum antibody product
candidates.  The contract work is being performed on a cost plus fixed fee basis over a three-year period.  The Company is recognizing revenue under the arrangement as the services are performed on a proportional performance basis.  In 2010, XOMA performed a comparison of 2009
calculated costs incurred and costs billed to the government under provisional rates.  The results of the analysis indicate that the Company incurred $0.9 million of potential billable costs for work performed.  This revenue has been deferred and will be recognized upon completion of an
NIH audit of XOMA’s 2009 and 2008 actual data.  The audit, which was initiated in 2010, will focus on the accuracy of the information the Company used in calculating its 2008 and 2009 incurred costs submissions to allow the NIH auditors a basis to develop their proposed rates.  Final
rates will be settled through negotiations with the Company.  In 2010, the Company recognized revenue of $21.2 million under this contract, compared with $5.1 million in 2009.
 

In July of 2006, the Company was awarded a $16.3 million contract to produce monoclonal antibodies for the treatment of botulism to protect United States citizens against the harmful effects of botulinum neurotoxins used in bioterrorism.  The contract work is being performed
on a cost plus fixed fee basis.  The original contract was for a three-year period, however the contract was extended into 2010.  The Company is recognizing revenue as the services are performed on a proportional performance basis.  This work was complete in the third quarter of
2010.  In 2010, XOMA performed a comparison of 2009 calculated costs incurred and costs billed to the government under provisional rates.  The results of the analysis indicate that the Company incurred $0.3 million of potential billable costs for work performed.  This revenue has been
deferred and will be recognized upon completion of an NIH audit of XOMA’s 2009 and 2008 actual data.  The audit, which was initiated in 2010, will focus on the accuracy of the information the Company used in calculating its 2008 and 2009 incurred costs submissions to allow the NIH
auditors a basis to develop their proposed rates.  Final rates will be settled through negotiations with the Company.  In 2010, the Company recognized revenue of $0.2 million under this contract, compared with $1.6 million in 2009 and $1.3 million in 2008.
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SRI International
 

In the third quarter of 2009, the Company began work on two biodefense subcontract awards from SRI International, including a $2.1 million award to develop novel antibody drugs against the virus that causes SARS and a $2.2 million award to develop a novel antibody, known
as F10, that has been shown to neutralize group 1 influenza A viruses, including the H1N1 and H5N1 strains.  The subcontract awards are funded through NIAID.  The Company will recognize revenue under these arrangements as the related research and development costs are
incurred.  In 2010, the Company recognized revenue of $1.6 million related to these subcontracts, compared with $0.3 million in 2009.
 

Takeda
 

In November of 2006, the Company entered into a fully funded collaboration agreement with Takeda for therapeutic monoclonal antibody discovery and development.  Under the agreement, Takeda will make up-front, annual maintenance and milestone payments to the
Company, fund its research and development and manufacturing activities for preclinical and early clinical studies and pay royalties on sales of products resulting from the collaboration.  Takeda will be responsible for clinical trials and commercialization of drugs after an Investigational
New Drug Application (“IND”) submission and is granted the right to manufacture once the product enters into Phase 2 clinical trials.  During the collaboration, the Company will discover therapeutic antibodies against targets selected by Takeda.  The Company will recognize revenue
on the up-front and annual payments on a straight-line basis over the expected term of each target antibody discovery, on the research and development and manufacturing services as they are performed on a time and materials basis, on the milestones when they are achieved and on the
royalties when the underlying sales occur.  In the first quarter of 2010, the Company received a $1.0 million payment from Takeda for achieving a pre-established, preclinical milestone under one of the discovery and development programs with Takeda.  The Company recognized this
milestone payment in revenue in the first quarter of 2010.  Separately, another discovery and development program with Takeda under this collaboration was discontinued following the analysis of research data.  The termination resulted in the recognition of the remaining unamortized
balance in deferred revenue of $1.1 million in the first quarter of 2010, as no continuing performance obligation exists.  In 2010, the Company recognized revenue of $3.6 million under this agreement, compared with $7.5 million in 2009 and $4.4 million in 2008.
 

In February of 2009, the Company expanded its existing collaboration agreement with Takeda to provide Takeda with access to multiple antibody technologies, including a suite of research and development technologies and integrated information and data management
systems.  The Company may receive milestones of up to $3.25 million per discovery product candidate and low single-digit royalties on future sales of all antibody products subject to this license.  The Company’s right to milestone payments expires on the later of the receipt of payment
from Takeda of the last amount to be paid under the agreement or the cessation of all research and development activities with respect to all program antibodies, collaboration targets and/or collaboration products.  The Company’s right to royalties expires on the later of 10 years from the
first commercial sale of such royalty-bearing discovery product, or the expiration of the last-to-expire licensed patent.
 

Novartis
 

In November of 2008, the Company restructured its product development collaboration with Novartis entered into in 2004 for the development and commercialization of antibody products for the treatment of cancer.  Under the restructured agreement, the Company received $6.2
million in cash and $7.5 million in the form of debt reduction on its existing loan facility with Novartis.  In addition, the Company may, in the future, receive milestones and double-digit royalty rates for certain product programs and options to develop or receive royalties on additional
programs.  In exchange, Novartis received control over certain programs under the original product development collaboration.  The Company recognized revenue on the $13.7 million consideration received in November of 2008, as the Company had completed the transfer of the full
rights to and materials of the collaboration targets now controlled by Novartis.
 

Under the original product development collaboration, the Company received initial payments of $10 million in 2004, which were being recognized ratably over five years, the expected term of the agreement, as license
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and collaborative fees.  In February of 2007, the Company announced the parties’ mutual exclusivity obligation to conduct antibody discovery, development and commercialization work in oncology had ended.  The expiration of this mutual obligation had no impact on the existing
collaboration projects which had reached the development stage and the parties continued to collaborate on a non-exclusive basis.  The remaining unamortized balance of $4.3 million of the initial collaboration fee of $10 million was recognized in 2007 due to the change in estimate from
five years to three years.  The Company recognized development expenses relating to the collaboration with Novartis of $4.5 million in 2008.
 

A loan facility of up to $50 million was available to the Company to fund up to 75% of its share of development expenses incurred beginning in 2005.  See Note 7: Long-Term Debt and Other Arrangements for additional disclosure of the financing arrangement between the
Company and Novartis.
 

In December of 2008, the Company entered into a Manufacturing and Technology Transfer Agreement with Novartis, effective July 1, 2008.  Under this agreement, XOMA was engaged by Novartis to perform research and development, process development, manufacturing
and technology transfer activities with respect to certain product programs under the original product development collaboration.  The work performed under this agreement was fully funded by Novartis and completed in the third quarter of 2009.  The Company recognized revenue
related to this agreement as the research and development and other services were performed on a time and materials basis.  In 2009, the Company recognized revenue of $2.5 million related to this agreement, compared with $6.6 million in 2008.
 

Arana
 

In September of 2009, the Company entered into an antibody discovery collaboration with Arana Therapeutics Limited, a wholly-owned subsidiary of Cephalon, Inc. (“Arana”), involving multiple proprietary XOMA antibody research and development technologies, including a
new antibody phage display library and a suite of integrated information and data management systems.  Arana agreed to pay the Company a fee of $6.0 million, of which $4.0 million was received in the third quarter of 2009 and the remaining $2.0 million was received in the third
quarter of 2010.  The Company may be entitled to future milestone payments, aggregating up to $3 million per product, and low single-digit royalties on product sales.  The Company’s right to milestone payments expires on the later of the receipt of payment from Arana of the last
amount to be paid under the agreement, the cessation by Arana of the use of all research and development technologies or  the cessation by Arana of the exercise of the patent rights granted to them.  The Company’s right to royalties expires five years from the first commercial sale of
each royalty-bearing product.
 

Kaketsuken
 

In October of 2009, the Company entered into an antibody discovery collaboration with The Chemo-Sero-Therapeutic Research Institute, a Japanese research foundation known as Kaketsuken, involving multiple proprietary XOMA antibody research and development
technologies, including a new antibody phage display library and a suite of integrated information and data management systems.  Kaketsuken agreed to pay the Company a fee of $8.0 million, of which $6.0 million was received in the fourth quarter of 2009 and the remaining $2.0
million was received in the fourth quarter of 2010.  The Company may be entitled to future milestone payments, aggregating up to $0.2 million per product, and low single-digit royalties on product sales.  The Company’s right to milestone payments expires upon the receipt of payment
from Kaketsuken of the last amount to be paid pursuant to the agreement.  The Company’s right to royalties expires 15 years from the first commercial sale of each royalty-bearing discovery product.
 

Merck/Schering-Plough/AVEO Pharmaceuticals, Inc. (“AVEO”)
 

In April of 2006, the Company entered into an agreement with AVEO to utilize XOMA’s HE™ technology to humanize AV-299 under which AVEO paid the Company an up-front license fee and development milestones.  Under this agreement the Company created four HE™

versions of the original AV-299, all of which met design goals and from which AVEO selected one as its lead development candidate.
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In September of 2006, as a result of the successful humanization of AV-299, the Company entered into a second agreement with AVEO to manufacture and supply AV-299 in support of early clinical trials.  Under the agreement, the Company created AV-299 production cell
lines, conducted process and assay development and performed Good Manufacturing Practices (“cGMP”) manufacturing activities.  AVEO retains all development and commercialization rights to AV-299 and may be required to pay XOMA annual maintenance fees, additional
development milestone payments aggregating up to $6.3 million and low single-digit royalties on product sales in the future.  The Company’s right to milestone payments expires upon full satisfaction of all financial obligations of AVEO pursuant to the agreement.  The Company’s right
to royalties expires on the later of 15 years from the first commercial sale of each royalty-bearing product or the expiration of the last-to-expire licensed patent.  In the third quarter of 2010, the Company received a $0.8 million milestone payment related to AVEO’s initiation of a Phase 2
clinical trial to evaluate AV-299 for the treatment of non-small cell lung cancer.  The Company recognized this milestone payment as revenue in the third quarter of 2010.
 

In April of 2007, Merck/Schering-Plough entered into a research, development and license agreement with AVEO concerning AV-299 and other anti-HGF molecules, under which AVEO assigned its entire right, title and interest in, to and under its manufacturing agreement with
XOMA to Merck/Schering-Plough.  In the third quarter of 2010, AVEO regained its worldwide rights from Merck/Schering-Plough to develop and commercialize AV-299 and other anti-HGF molecules.  In 2010, the Company recognized revenue of $0.9 million under this agreement,
compared with $0.7 million in 2009 and $3.2 million in 2008.
 

Merck/Schering-Plough
 

In May of 2006, the Company entered into a fully funded collaboration agreement with the Merck/Schering-Plough for therapeutic monoclonal antibody discovery and development.  Under the agreement, Merck/Schering-Plough will make up-front, annual maintenance and
milestone payments to the Company, fund the Company’s research and development activities related to the agreement and pay the Company royalties on sales of products resulting from the collaboration.  During the collaboration, the Company will discover therapeutic antibodies
against targets selected by Merck/Schering-Plough, use the Company’s proprietary Human Engineering™ (“HE™”) technology to humanize antibody candidates generated by hybridoma techniques, perform preclinical studies to support regulatory filings, develop cell lines and production
processes and produce antibodies for initial clinical trials.  The Company will recognize revenue on the up-front and annual payments on a straight-line basis over the expected term of each target antibody discovery, on the research and development activities as they are performed on a
time and materials basis, on the milestones when they are achieved and on the royalties when the underlying sales occur.  In 2010, the Company recognized revenue of $0.5 million under this agreement, compared with $7.6 million in 2009 and $10.8 million in 2008.  In January of 2011,
the Company successfully completed the services to Merck/Schering-Plough and the collaboration agreement is now complete.
 

UCB
 

In December of 1998, the Company licensed its bacterial cell expression technology to Celltech Therapeutics Ltd., now UCB Celltech, a branch of UCB, which utilizes this technology in the production of CIMZIA® for the treatment of moderate-to-severe Crohn’s disease and
moderate-to-severe rheumatoid arthritis.  The license provides for a low single-digit royalty on sales of CIMZIA® in those countries where the bacterial cell expression technology is patented, which includes the U.S. and Canada.  In August of 2010, the Company sold its royalty interest
in CIMZIA® to an undisclosed buyer for gross proceeds of $4.0 million.  In connection with this transaction, XOMA CDRA LLC, a wholly owned bankruptcy-remote entity, was established to hold the rights, title, and interests under the license agreement with UCB.  As a bankruptcy-
remote entity, XOMA CDRA LLC has a corporate existence, assets, properties, and creditors separate from the Company’s.  Accordingly, in calculating the value of its own assets, the Company has not ascribed any value to the assets owned by XOMA CDRA LLC, and the assets of
XOMA CDRA LLC will not be available to pay any creditors of the Company.  During 2010, including the sale of its royalty interest in CIMZIA®, the Company recognized $4.2 million in revenue compared with $0.5 million in 2009 and $0.1 million in 2008.  The Company will no
longer receive royalties on sales of CIMZIA®.
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Genentech, Inc., a wholly-owned member of the Roche Group (referred to herein as “Genentech”)
 

In April of 1996, the Company entered into a collaboration agreement with Genentech for the development of RAPTIVA®.  In March of 2003, it entered into amended agreements which called for the Company to share in the development costs and to receive a 25% share of
future U.S. operating profits and losses and a royalty on sales outside the United States.  The amended agreements also called for Genentech to finance the Company’s share of development costs up until first FDA marketing approval via a convertible subordinated loan, and its share of
pre-launch marketing and sales costs via an additional commercial loan facility.  Under the loan agreement, upon FDA approval of the product, which occurred in October of 2003, the Company elected to pay $29.6 million of the development loan in convertible preference shares, which
are convertible into approximately 0.3 million common shares at a price of $116.25 per common share.  The commercial loan was repaid in cash in two installments in 2004.
 

In January of 2005, the Company announced a restructuring of its arrangement with Genentech on RAPTIVA®.  Under the restructured arrangement, the Company was entitled to receive mid-single digit royalties on worldwide sales of RAPTIVA® in all indications.  The
previous cost and profit sharing arrangement for RAPTIVA® in the U.S. was discontinued and Genentech was responsible for all operating and development costs associated with the product.  In addition, the Company’s remaining obligation under the development loan was
extinguished.  In the first half of 2009, RAPTIVA® was withdrawn from the commercial drug markets and royalties ceased.
 

Genentech utilized the Company’s bacterial cell expression technology under license to develop LUCENTIS® for the treatment of neovascular wet age-related macular degeneration.  The Company was entitled to receive a low single-digit royalty on worldwide sales of
LUCENTIS®.  In the third quarter of 2009, the Company sold its LUCENTIS® royalty interest to Genentech for $25 million, including royalty revenue from the second quarter of 2009.  The Company will not receive any further royalties from sales of LUCENTIS®.
 

The Company recognized royalty revenue related to its agreements with Genentech of $28.6 million in 2009, compared with $21.0 million in 2008.
 
5.           Restructuring Charges
 

On January 15, 2009, the Company announced a workforce reduction of approximately 42%.  As part of this workforce reduction, the Company recorded a charge of $3.1 million related to severance, other termination benefits and outplacement services, which were fully paid
in 2009.  The Company does not expect to incur any additional employee-related restructuring charges in connection with this workforce reduction.
 

As a result of the workforce reduction, in the second quarter of 2009, the Company vacated one of its leased buildings and recorded a restructuring charge of $0.5 million primarily related to the net present value of the net future minimum lease payments at the cease-use date,
less the estimated future sublease income.  Effective December of 2010, the Company entered into a sublease agreement for this building.  The remaining liability related to this lease was $0.2 million and $0.4 million at December 31, 2010 and 2009, respectively.
 

The following table summarizes the restructuring charges and utilization for the years ended December 31, 2010 and 2009 (in thousands):
 

  

Balance as of
December 31,

2009   Charges   
Cash

Payments   Adjustments   

Balance as of
December 31,

2010  
Facilities consolidation  $ 374  $ 39  $ (202)  $ 32  $ 243 
Total  $ 374  $ 39  $ (202)  $ 32  $ 243 

  

Balance as of
December 31,

2008   Charges   
Cash

Payments   Adjustments   

Balance as of
December 31,

2009  
Employee severance and benefits  $ —  $ 3,289  $ (3,098)  $ (191)  $ — 
Facilities consolidation   —   491   (124)   7   374 
Total  $ —  $ 3,780  $ (3,222)  $ (184)  $ 374 
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Additionally, as a result of the workforce reduction, the Company temporarily vacated a building in order to optimize its facility usage.  As manufacturing demand increases in the future, the Company plans to resume operations at this facility.  As of December 31, 2010, the
Company performed an analysis of the long-lived assets related to the vacant building, with an approximate net book value of $3.5 million.  Based on estimated undiscounted future cash inflows, the Company has determined that there is no current impairment relating to these assets, and
will continue to assess these assets for impairment at each future reporting period.
 
6.           Fair Value Measurements
 

Effective January 1, 2008, the Company adopted ASC 820, which established a framework for measuring fair value and a fair value hierarchy that prioritizes the inputs used in valuation techniques.  ASC 820 describes a fair value hierarchy based on three levels of inputs, of
which the first two are considered observable and the last unobservable, that may be used to measure fair value which are the following:
 

Level 1 – Quoted prices in active markets for identical assets or liabilities.
 

Level 2 – Observable inputs other than quoted prices in active markets for similar assets or liabilities.
 

Level 3 – Unobservable inputs.
 

The following tables set forth the Company’s fair value hierarchy for its financial assets (cash equivalents and investments) and liabilities measured at fair value on a recurring basis as of December 31, 2010 and 2009.
 

Financial assets and liabilities carried at fair value as of December 31, 2010 and 2009 are classified as follows (in thousands):
 

  Fair Value Measurements at December 31, 2010 Using  

     

Quoted Prices
in Active

Markets for
Identical Assets   

Significant
Other

Observable
Inputs   

Significant
Unobservable

Inputs  
  Total   (Level 1)   (Level 2)   (Level 3)  
Repurchase agreements  $ 1,428  $ 1,428  $ —  $ — 
Money market funds   6,340   6,340   —   — 
Warrant liabilities   (4,245)   —   —   (4,245)
Total  $ 3,523  $ 7,768  $ —  $ (4,245)

  Fair Value Measurements at December 31, 2009 Using  

     

Quoted Prices
in Active

Markets for
Identical Assets   

Significant
Other

Observable
Inputs   

Significant
Unobservable

Inputs  
  Total   (Level 1)   (Level 2)   (Level 3)  
Repurchase agreements  $ 6,504  $ 6,504  $ —  $ — 
Money market funds   14,340   14,340   —   — 
Warrant liabilities   (4,760)   —   —   (4,760)
Total  $ 16,084  $ 20,844  $ —  $ (4,760)
Total  $ 16,084  $ 20,844  $ —  $ (4,760)

Due to the unique structure of the secured note agreement with Novartis and since there is no liquid market for this note, there is no practical method to estimate fair value of our long-term debt with Novartis.  See Note 7: Long-Term Debt and Other Arrangements for additional
disclosure of the financing arrangement between the Company and Novartis.

 

 
F-19



 

As discussed in Note 2: Basis of Presentation and Significant Accounting Policies – Significant Accounting Policies, the fair value of the warrant liabilities was determined at December 31, 2010 using the Black-Scholes Model and at December 31, 2009 using the Simulation
Model, both of which require inputs such as the expected term of the warrants, share price volatility and risk-free interest rate.  These inputs are subjective and generally require significant analysis and judgment to develop.
 

The fair value of the warrant liabilities was estimated using the following range of assumptions at December 31, 2010 and 2009:
 

  
December 31,

2010   
December 31,

2009  
Expected volatility   93.5 - 94.9%   77.0 - 77.7%
Risk-free interest rate   2.0%   2.4 - 2.7%
Expected term  3.9 - 4.1 years  4.4 - 5.0 years 

The following table provides a summary of changes in the fair value of the Company’s Level 3 financial liabilities for the year ended December 31, 2010 (in thousands):
 

  
Warrant

Liabilities  
Balance at December 31, 2008  $ — 
Initial fair value of warrants   6,541 
Change in fair value of warrant liabilities
included in other income (expense)   (1,781)
Balance at December 31, 2009   4,760 
Initial fair value of warrants   4,382 
Reclassification of warrant liability to equity
upon exercise of warrants   (2,615)
     
Change in fair value of warrant liabilities
included in other income (expense)   (2,282)
Balance at December 31, 2010  $ 4,245 

7.           Long-Term Debt and Other Arrangements
 

As of December 31, 2010 and 2009, the Company had long-term debt of $13.7 million and $13.3 million respectively, all of which was under its note with Novartis.
 

Novartis Note
 

In May of 2005, the Company executed a secured note agreement with Novartis (then Chiron Corporation), which is due and payable in full in June of 2015.  Under the note agreement, the Company borrowed semi-annually to fund up to 75% of the Company’s research and
development and commercialization costs under its collaboration arrangement with Novartis, not to exceed $50 million in aggregate principal amount.  Interest on the principal amount of the loan accrues at six-month LIBOR plus 2%, which was equal to 2.46% at December 31, 2010,
and is payable semi-annually in June and December of each year.  Additionally, the interest rate resets in June and December of each year.  At the Company’s election, the semi-annual interest payments can be added to the outstanding principal amount, in lieu of a cash payment, as long
as the aggregate principal amount does not exceed $50 million.  The Company has made this election for all interest payments thus far.  Loans under the note agreement are secured by the Company’s interest in its collaboration with Novartis, including any payments owed to it thereunder.
 

At December 31, 2010 and 2009, the outstanding principal balance under this note agreement was $13.7 million and $13.3 million.  Pursuant to the terms of the arrangement as restructured in November of 2008, the Company will not make any additional borrowings under the
Novartis note.  Accrued interest of $0.4 million, $0.5
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million and $1.2 million was added to the principal balance of the loan for the years ended December 31, 2010, 2009 and 2008, respectively.
 

Goldman Sachs Term Loan
 

In May of 2008, the Company refinanced its five-year term loan facility with Goldman Sachs, originally entered into in November of 2006, and borrowed the full amount of the facility of $55 million.  Interest on this facility was charged at an annual rate equal to the greater of
(x) six-month LIBOR or (y) 3.0%, plus 8.5% and was subject to reset on April 1 and October 1 of each year.  As of December 31, 2008, the interest rate was 12.3%.  The debt was secured by all rights to receive payments due to the Company relating to RAPTIVA®, LUCENTIS® and
CIMZIA®.  Debt issuance costs under the facility of $2 million were being amortized on a straight-line basis over the five-year life of the loan and were disclosed as current and long-term debt issuance costs on the balance sheet prior to repayment.
 

In addition, the Company was required to comply with certain covenants including a ratio of royalties collected to interest payable and a requirement that quarterly U.S. and outside-the-U.S. sales of RAPTIVA® and LUCENTIS® exceeded certain specified minimum levels.  The
Company was in compliance with these covenants as of December 31, 2008, but due to the cessation of royalties from sales of RAPTIVA® related to its market withdrawal in the first half of 2009, the Company was not in compliance with these covenants in the first quarter of 2009.
 

In September of 2009, the Company fully repaid its term loan facility with Goldman Sachs.  Repayment of this loan facility discharged all of the Company’s obligations to the lenders.  The Company repaid the outstanding principal balance of $42 million, accrued interest to the
date of payment of $2.4 million and a prepayment premium of $2.5 million.  In the third quarter of 2009, the Company recorded a loss on repayment of debt of $3.6 million, which included the prepayment premium and the recognition of unamortized debt issuance costs of $1.1
million.  This loss was recorded as loss on debt extinguishment in the consolidated statement of operations for the year ended December 31, 2009.
 

Interest Expense
 

Interest expense and amortization of debt issuance costs, excluding losses on debt extinguishment, recorded as other expense in the consolidated statement of operations for the year ended December 31, 2010, 2009 and 2008 are shown below (in thousands):
 

  Year ended December 31,  
  2010   2009   2008  
Interest expense          
Goldman Sachs term loan  $ —  $ 3,932  $ 5,095 
Novartis note   354   455   1,181 
Other   31   14   — 
     Total interest expense  $ 385  $ 4,401  $ 6,276 
Amortization of debt issuance costs             
Goldman Sachs term loan  $ —  $ 487  $ 726 
Total interest expense  $ 385  $ 4,888  $ 7,002 
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8.           Income Taxes
 

The total provision for income taxes consists of the following:
 

  Year ended December 31,  
  2010   2009   2008  
Federal income tax provision  $ 27  $ (113)  $ (384)
State income tax provision   —   6   — 
Foreign income tax provision   —   5,834   1 

Total  $ 27  $ 5,727  $ (383)

Income tax expense was $27,000 in 2010.  Income tax expense in 2009 was primarily related to $5.8 million of foreign income tax expense recognized in connection with the expansion of the Company’s existing collaboration with Takeda in February of 2009.  The Company
was paid a $29 million expansion fee, of which $5.8 million was withheld for payment to the Japanese taxing authority.  The Company also recognized $0.1 million of income tax benefit for 2009 relating to research and development refundable credits, in addition to the $0.4 million in
research and development refundable credits recognized in 2008.
 

The significant components of net deferred tax assets as of December 31, 2010 and 2009 were as follows (in millions):
 

  2010   2009  
Capitalized research and development expenses  $ 65.4  $ 65.7 
Net operating loss carryforwards   117.4   93.3 
Research and development and other credit         
     carryforwards   20.4   20.0 
Other   11.1   10.9 

Total deferred tax assets   214.3   189.9 
Valuation allowance   (214.3)   (189.9)
Net deferred tax assets  $ —  $ — 

The net increase (decrease) in the valuation allowance was $24.4 million, $(24.8) million and $9.1 million for the years ended December 31, 2010, 2009 and 2008, respectively.  Approximately $13.1 million in unutilized federal net operating loss carry-forwards (“NOLs”)
expired in 2008, no net operating loss carry-forward expired in 2010 or 2009.
 

ASC 740 provides for the recognition of deferred tax assets if realization of such assets is more likely than not.  Based upon the weight of available evidence, which includes the Company’s historical operating performance and carry-back potential, the Company has determined
that total deferred tax assets should be fully offset by a valuation allowance.
 

As of December 31, 2010, the Company had accumulated federal tax net operating loss carry-forwards of $149.4 million, with expiration dates from 2018 to 2030, federal tax credit carry-forwards of $9.5 million, with expiration dates from 2010 to 2030, state tax net operating
loss carry-forwards of $287.4 million, with expiration dates from 2014 to 2030, state tax credit carry-forwards of $16.0 million, without expiration, and foreign tax net operating loss carry-forwards of $399.4 million, without expiration.
 

In 2009, the Company experienced an “ownership change” under Section 382 of the Internal Revenue Code, which subjects the amount of federal and state tax carry-forwards that can be utilized to an annual limitation, which will substantially limit the Company’s future use of
these carry-forwards per year.  To the extent that the Company does not utilize its carry-forwards within the applicable statutory carry-forward periods, either because of Section 382 limitations or the lack of sufficient taxable income, the carry-forwards will expire unused.
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The Company files income tax returns in the U.S. federal jurisdiction, State of California and Ireland.  The Company’s federal income tax returns for tax years 2007 and beyond remain subject to examination by the Internal Revenue Service.  The Company’s California and Irish
income tax returns of the tax years 2006 and beyond remain subject to examination by the Franchise Tax Board and Irish Revenue Commissioner.  In addition, all of the net operating losses and research and development credit carry-forwards that may be used in future years are still
subject to adjustment.
 

The Company did not have unrecognized tax benefits as of December 31, 2010 and does not expect this to change significantly over the next twelve months.  The Company will recognize interest and penalties accrued on any unrecognized tax benefits as a component of income
tax expense.  As of December 31, 2010, the Company has not accrued interest or penalties related to uncertain tax positions.
 
9.           Compensation and Other Benefit Plans
 

The Company grants qualified and non-qualified share options, shares and other share-related awards under various plans to directors, officers, employees and other individuals.  Share options are granted at exercise prices of not less than the fair market value of the Company’s
common shares on the date of grant.  Generally, share options granted to employees fully vest four years from the grant date and expire ten years from the date of the grant or three months from the date of termination of employment (longer in case of death or certain
retirements).  However, certain options granted to employees vest monthly or immediately, certain options granted to directors vest monthly over one year or three years and certain options may fully vest upon a change of control of the Company or may accelerate based on performance-
driven measures.  Additionally, the Company has an Employee Share Purchase Plan (“ESPP”) that allows employees to purchase Company shares at a purchase price equal to 95% of the closing price on the exercise date.
 
Employee Share Purchase Plan
 

In 1998, the Company’s shareholders approved the 1998 Employee Share Purchase Plan which provides employees of the Company the opportunity to purchase common shares through payroll deductions.  Up to 133,333 common shares are authorized for issuance under the
Share Purchase Plan.  An employee may elect to have payroll deductions made under the Share Purchase Plan for the purchase of common shares in an amount not to exceed 15% of the employee’s compensation.
 

Effective January 1, 2005, the plan was amended to reduce future offering periods to three months and to change the purchase price per common share to 95% of the closing price of XOMA shares on the exercise date.
 

In 2010, 2009, and 2008, employees purchased 5,903, 14,735 and 13,027 common shares, respectively, under the Employee Share Purchase Plan.  Net payroll deductions under the Share Purchase Plan totaled $41,000, $0.1 million and $0.3 million for 2010, 2009 and 2008,
respectively.
 
Deferred Savings Plan
 

Under section 401(k) of the Internal Revenue Code of 1986, the Board of Directors adopted, effective June 1, 1987, a tax-qualified deferred compensation plan for employees of the Company.  Participants may make contributions which defer up to 50% of their eligible
compensation per payroll period, up to a maximum for 2010 of $16,500 (or $22,000 for employees over 50 years of age).  The Company may, at its sole discretion, make contributions each plan year, in cash or in the Company’s common shares, in amounts which match up to 50% of the
salary deferred by the participants.  The expense related to these contributions was $1.0 million, $0.9 million and $1.1 million for the years ended December 31, 2010, 2009 and 2008, respectively, and 100% was paid in common shares in each year.
 
Share Options
 

At December 31, 2010, the Company had share-based compensation plans, as described below.  The aggregate number of common shares that may be issued under these plans is 3,254,331 shares.
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In February of 2009, the Board of Directors approved a company-wide grant of 315,333 share options, of which 304,533 were issued as part of the Company’s annual incentive compensation package.  These options vest monthly over four years and include an acceleration
clause based on meeting certain performance measures.  In 2009 and 2010, management estimated the timing and probability of the achievement of the acceleration event, which occurred in December of 2010.  The Company recognized compensation expense of $0.2 million and $0.1
million for the years ended December 31, 2010 and 2009, respectively, in connection with the accelerated awards.
 

In March of 2010, the Board of Directors of the Company approved a company-wide grant of an aggregate of 865,806 share options.  This grant included 856,006 options that were issued as part of the Company’s annual incentive compensation review, of which 596,666
options were granted subject to shareholder approval of an increase in the number of shares available under the Company’s existing share option plans.  On July 21, 2010 shareholder approval was obtained at the Company’s annual general meeting of shareholders.  A cumulative
adjustment of $0.7 million was recorded in the third quarter of 2010 to reflect share-based compensation expense that would have been recorded from grant date to July 20, 2010.  The adjustment was based on the fair value of these options at the date of shareholder approval and
calculated using the closing share price on that date.  The options granted as part of this annual incentive compensation review will vest monthly over four years.
 
Share Option Plan
 

Under the Company’s amended 1981 Share Option Plan (“Option Plan”) the Company grants qualified and non-qualified share options to employees and other individuals, as determined by the Board of Directors, at exercise prices of not less than the fair market value of the
Company’s common shares on the date of grant.  Options granted under the Option Plan may be exercised when vested and generally expire ten years from the date of the grant or three months from the date of termination of employment (longer in case of death or certain
retirements).  Options granted generally vest over four years.  However, certain options may vest monthly or immediately, and certain options fully vest upon a change of control of the Company or may accelerate based on performance-driven measures.  The Option Plan will terminate
on November 15, 2011.
 

Up to 2,303,333 shares are authorized for issuance under the Option Plan.  As of December 31, 2010, options covering 2,029,352 common shares were outstanding under the Option Plan.
 
Restricted Share Plan
 

The Company also has a Restricted Share Plan (“Restricted Plan”) which provides for the issuance of options or grants of common shares to certain employees and other individuals as determined by the Board of Directors at fair market value of the common shares on the grant
date.  Prior to 2005, options or shares could be granted at not less than 85% of fair market value of the common shares on the grant date.  Each option issued under the Restricted Plan will be a non-statutory share option under federal tax laws and will have a term not in excess of ten
years from the grant date or three months from the date of termination of employment (longer in the case of death or certain retirements).  Options granted generally vest over four years and certain options may fully vest upon a change of control of the Company.  The Restricted Plan will
terminate on November 15, 2011.
 

Up to 183,333 shares are authorized for issuance under the Restricted Plan, subject to the condition that not more than 2,486,666 shares are authorized under both the Option Plan and the Restricted Plan.  As of December 31, 2010, options covering 83,467 common shares were
outstanding under the Restricted Plan.
 
Directors Share Option Plan and Other Options
 

In 1992, the shareholders approved a Directors Share Option Plan (“Directors Plan”) which provides for the issuance of options to purchase common shares to non-employee directors of the Company at 100% of the fair market value of the shares on the date of the grant.  Up to
106,666 shares are authorized for issuance during the term of the Directors Plan.  Options generally vest on the date of grant, or monthly over one year or three years and have a term of up to ten years.  As of December 31, 2010, options for 62,867 common shares were outstanding under
the Directors Plan.
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In addition, in July of 2002, the Company granted a non-qualified fully-vested option to a director to purchase 1,000 common shares at 100% of the fair market value of the shares on the date of grant, which will expire in ten years.  This option was not issued as part of the
Directors Plan.
 

In August of 2007, the Company granted a non-qualified option to Steven B. Engle, CEO, to purchase 73,333 common shares at 100% of the fair market value of the shares on the date of grant.  The option is subject to the Company’s typical four-year vesting schedule and will
expire 10 years from the date of issuance.  This option was not issued as part of the Company’s Option Plan or the Restricted Plan.
 
Share Option Plans Summary
 

A summary of the status of the Company’s share option plans as of December 31, 2010, 2009 and 2008, and changes during the years ended on those dates is presented below:
 

   2010   2009   2008
Options:   Shares   Price*   Shares   Price*   Shares   Price*

Outstanding at
beginning of
year    1,520,102   $ 38.40    1,320,679   $ 48.60    740,541   $
Granted                        

 
     

(1)    978,264    7.07    432,400    9.00    185,650    

 
     

(2)    —    —    —    —    579,400    
Exercised    (19 )   8 .40    (2,056 )   8.40    (5,716 )   
Forfeited,
expired or
cancelled(3)    (166,897 )   37.26    (230,921 )   41.40    (179,196 )   
Outstanding at
end of year    2,331,450    25.36    1,520,102    38.40    1,320,679    
Exercisable at
end of year    1,259,272    36.51    823,096    49.05    571,720    

Weighted average
fair value of options
granted                        

 
     

(1)       $ 3.58       $ 5.85       $

 
     

(2)        —       $ —       $
____________________

 
* Weighted-average exercise price:

 
(1) Option price equal to market price on date of grant.

 
(2) Option price greater than market price on date of grant

 
(3) The Company adjusts for forfeitures as they occur.

 
At December 31, 2010, there were 2,240,791 options vested and expected to vest with a weighted-average exercise price of $26.07.  The weighted average remaining contractual term of outstanding share options at December 31, 2010 was 7.7 years and the aggregate intrinsic

value was $0.1 million.  The weighted average remaining contractual term of exercisable share options at December 31, 2010 was 6.8 years and the aggregate intrinsic value was $4,000.
 
Share-Based Compensation Expense
 

The Company recognizes compensation expense for all share-based payment awards made to the Company’s employees and directors based on estimated fair values.  The valuation of share-based compensation awards is determined at the date of grant using the Black-Scholes
option pricing model.  This model requires inputs such as the expected term of the option, expected volatility and risk-free interest rate.  Further, the forfeiture rate also impacts the amount of aggregate compensation.  To establish an estimate of expected term, the Company considers the
vesting period and contractual period of the award and its historical experience of share option exercises, post-vesting cancellations and volatility.  The estimate of expected volatility is based on the Company’s historical volatility.  To establish an estimate of forfeiture rate, the Company
considers its historical experience of option forfeitures and terminations.  The risk-free rate is based on the yield available on United States Treasury zero-coupon issues.
 

The following table shows total share-based compensation expense included in the consolidated statements of operations for the years ended December 31, 2010, 2009 and 2008 (in thousands):
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  Year Ended December 31,  
  2010   2009   2008  
Research and development  $ 2,302  $ 2,182  $ 2,307 
Selling, general and administrative   2,611   2,213   2,627 
Total share-based compensation expense  $ 4,913  $ 4,395  $ 4,934 

There was no capitalized share-based compensation cost as of December 31, 2010 or 2009, and there were no recognized tax benefits related to the Company’s share-based compensation expense during the years ended December 31, 2010 or 2009.
 

The fair value of share-based awards was estimated using the Black-Scholes model with the following weighted average assumptions for the years ended December 31, 2010, 2009 and 2008:
 

  Year Ended December 31,  
  2010   2009   2008  
Dividend yield   0%   0%   0%
Expected volatility   79%   75%   65%
Risk-free interest rate   1.67%   2.00%   2.84%
Expected term  5.3 years   5.6 years   5.4 years  

Unvested share option activity for the year ended December 31, 2010 is summarized below:
 

  

Unvested
Number of

Shares   

Weighted-
Average

Grant-Date
Fair Value  

Unvested balance at December 31, 2009   696,786  $ 20.85 
Granted   978,264   3.58 
Vested   (574,699)   8.86 
Forfeited   (28,173)   14.62 
Unvested balance at December 31, 2010   1,072,178   5.69 

At December 31, 2010, there was $4.7 million of unrecognized share-based compensation expense related to unvested share options with a weighted average remaining recognition period of 2.5 years.  The estimated fair value of options vested during 2010, 2009 and 2008 was
$4.9 million, $4.1 million and $3.6 million, respectively.  Total intrinsic value of the options exercised was $6,000 in 2009 and $50,000 million in 2008.  Total intrinsic value and total cash received from share option exercises in 2010 was not material.

 
10.           Share Capital
 
Reverse Stock Split
 

All references to numbers of common shares and per-share information in the accompanying financial statements have been adjusted retroactively to reflect the Company’s reverse stock split on August 18, 2010.
 
Series B Preference Shares
 

In December of 2003, the Company issued 2,959 of the Series B preference shares to Genentech in repayment of $29.6 million of the outstanding balance under a convertible subordinated debt agreement.  Pursuant to the rights of the Series B preference shares, the holders of
Series B preference shares will not be entitled to receive any dividends on the Series B preference shares.  The Series B preference shares will rank senior with respect to rights on liquidation, winding-up and dissolution of the Company to all classes of common shares.  Upon any
voluntary or involuntary liquidation, dissolution or winding-up of the Company, holders of Series B preference shares will be entitled to receive $10,000 per share of Series B preference shares before any distribution is made on the common shares.  The holder of the Series B preference
shares has no voting rights, except as required under Bermuda law.
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The holder of Series B preference shares has the right to convert Series B preference shares into common shares at a conversion price equal to $116.25 per common share, subject to adjustment in certain circumstances.  Accordingly, the 2,959 issued Series B preference shares
are convertible into 254,560 common shares.
 

The Series B preference shares will be automatically converted into common shares at their then effective conversion rate immediately upon the transfer by the initial holder to any third party which is not an affiliate of such holder.  The Company will have the right, at any time
and from time to time, to redeem any or all Series B preference shares for cash in an amount equal to the conversion price multiplied by the number of common shares into which each such share of Series B preference shares would then be convertible.
 
Shareholder Rights Plan
 

On February 26, 2003, the Company’s Board of Directors unanimously adopted a Shareholder Rights Plan (“Rights Plan”), which was designed to extend the provisions of a similar rights plan originally adopted in October of 1993.  Under the Rights Plan, Preference Share
Purchase Rights (“Rights”) are authorized and granted at the rate of fifteen Rights for each outstanding common share.  Each Right entitles the registered holder of common shares to buy a fraction of a share of the new series of Preference Shares (“Series A Preference Shares”) at an
exercise price of $30.00, subject to adjustment.  The Rights will be exercisable and will detach from the common share, only if a person or group acquires 20 percent or more of the common shares, announces a tender or exchange offer that if consummated will result in a person or group
beneficially owning 20 percent or more of the common shares or if the Board of Directors declares a person or group owning 10 percent or more of the outstanding common shares to be an Adverse Person (as defined in the Rights Plan).  Once exercisable, each Right will entitle the
holder (other than the acquiring person) to purchase units of Series A Preference Share (or, in certain circumstances, common shares of the acquiring person) with a value of twice the Rights’ exercise price.  The Company will generally be entitled to redeem the Rights at $0.015 per Right
at any time until the close of business on the tenth day after the Rights become exercisable.  The Rights will expire at the close of business on February 26, 2013.
 
Underwritten Offering
 

In February of 2010, the Company completed an underwritten offering of 2.8 million units, with each unit consisting of one of the Company’s common shares and a warrant to purchase 0.45 of a common share, for gross proceeds of approximately $21 million.  As of December
31, 2010 all of these warrants were outstanding.
 
Registered Direct Offerings
 

In May of 2009, the Company entered into a definitive agreement with an institutional investor to sell 784,313 units, with each unit consisting of one of the Company’s common shares and a warrant to purchase 0.50 of a common share, for gross proceeds of approximately $10
million, before deducting placement agent fees and estimated offering expenses of $0.8 million, in a registered direct offering.  The investor purchased the units at a price of $12.75 per unit.  The warrants, which represent the right to acquire an aggregate of up to 392,157 common shares,
were exercisable at any time on or after May 15, 2009 and prior to May 20, 2014 at an exercise price of $15.30 per share.  In February of 2010, the holders of these warrants agreed to amend the terms of their warrants to remove the Eliminated Adjustment Provisions and the exercise
price of these warrants was reduced from $15.30 per share to $0.015 per share.  In the first quarter of 2010, the holders of these warrants exercised all warrants, acquiring 392,157 common shares for an aggregate exercise price of $5,882.
 

In June of 2009, the Company entered into a definitive agreement with certain institutional investors to sell 695,652 units, with each unit consisting of one of the Company’s common shares and a warrant to purchase 0.50 of a common share, for gross proceeds of approximately
$12 million, before deducting placement agent fees and estimated offering expenses of $0.8 million, in a second registered direct offering.  The investor purchased the units at a price of $17.25 per unit.  The warrants, which represent the right to acquire an aggregate of up to 347,826
common shares, are exercisable at any time on or prior to December 10, 2014 at an exercise price of $19.50 per share.  As of December 31, 2010 all of these warrants were outstanding.
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ATM Agreement
 

In the third quarter of 2009, the Company entered into an At  Market Issuance Sales Agreement (the “2009 ATM Agreement”), under which the Company could sell up to 1.7 million of its common shares from time to time through Wm Smith, as the agent for the offer and sale
of the common shares.  Wm Smith could sell these common shares by any method permitted by law deemed to be an “at the market” offering as defined in Rule 415 of the Securities Act of 1933, including but not limited to sales made directly on The NASDAQ Global Market, on any
other existing trading market for the common shares or to or through a market maker.  Wm Smith could also sell the common shares in privately negotiated transactions, subject to the Company’s approval.  The Company paid Wm Smith a commission equal to 3% of the gross proceeds
of all common shares sold through it as sales agent under the 2009 ATM Agreement but in no event less than $0.02 per share.  Shares sold under the 2009 ATM Agreement were sold pursuant to a prospectus which formed a part of a registration statement declared effective by the U.S.
Securities and Exchange Commission (the “SEC”) on May 29, 2008.  From the inception of the 2009 ATM Agreement through October of 2010, the Company sold a total of 1.7 million common shares through Wm Smith for aggregate gross proceeds of $12.2 million, including 1.4
million common shares sold in 2010 for aggregate gross proceeds of $9.3 million.  Total offering expenses related to these sales from inception to October of 2010 were $0.4 million.
 

In the third quarter of 2010, the Company entered into an At Market Issuance Sales Agreement (the “2010 ATM Agreement”), with Wm Smith and McNicoll, Lewis & Vlak LLC (the “Agents”) under which the Company may sell common shares from time to time through the
Agents, as its agents for the offer and sale of the common shares, in an aggregate amount not to exceed the amount that can be sold under its registration statement on Form S-3 (File No. 333-148342) filed with the SEC on December 26, 2007.  The Agents may sell the common shares by
any method permitted by law deemed to be an “at the market” offering as defined in Rule 415 of the Securities Act, including without limitation sales made directly on The NASDAQ Global Market, on any other existing trading market for the common shares or to or through a market
maker.  The Agents may also sell the common shares in privately negotiated transactions, subject to the Company’s prior approval.  The Company will pay the Agents, collectively, a commission equal to 3% of the gross proceeds of the sales price of all common shares sold through them
as sales agents under the 2010 ATM Agreement.  From the inception of the ATM Agreement through December 31, 2010, the Company sold a total of 6.7 million common shares under this agreement for aggregate gross proceeds of $29.7 million.  Total offering expenses related to
these sales from inception to December 31, 2010 were $0.9 million.  Subsequent to December 31, 2010 through March 8, 2011, the Company has sold an additional 796,898 common shares through the Agents pursuant to the 2010 ATM Agreement for aggregate gross proceeds of $4.3
million.  Total offering expenses related to these sales were $0.1 million.
 
Equity Line of Credit
 

On October 21, 2008, the Company entered into a common share purchase agreement (the “Purchase Agreement”) with Azimuth Opportunity Ltd. (“Azimuth”), pursuant to which it obtained a committed equity line of credit facility (the “Facility”) under which the Company
could sell up to $60 million of its registered common shares to Azimuth over a 24-month period, subject to certain conditions and limitations.  The Purchase Agreement required a minimum share price of $1.00 per share to allow the Company to issue shares to Azimuth under the
Facility.  However, at its election, Azimuth could buy shares below the threshold price at a negotiated discount.  The Company was not obligated to utilize any of the $60 million Facility and remained free to enter other financing transactions.  Shares under the Facility were sold pursuant
to a prospectus which forms a part of a registration statement declared effective by the Securities and Exchange Commission on May 29, 2008.  At the end of the third quarter of 2009, the Facility was no longer in effect, and no additional shares could be issued thereunder.
 

From the inception of the Facility in October of 2008 through December 31, 2009, the Company sold a total of 2,815,228 common shares to Azimuth for aggregate gross proceeds of $33.9 million.  This included the sale of 0.3 million shares under the Facility in December of
2008 and 2.3 million shares in two transactions in September of 2009 that Azimuth agreed to purchase notwithstanding that the purchase prices were below the minimum price of $1.00 required by the Purchase Agreement.  Under the terms of the Purchase Agreement, the Company
negotiated a discount rate (excluding placement agent fees) of 8.86% for the sale in December of 2008 and 8.0% for the sales in September of 2009.  Prior to the successful conclusion of negotiations, Azimuth was not obligated to purchase these
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shares.  Offering expenses incurred from inception of the Facility through December 31, 2009 related to sales to Azimuth were $0.7 million.
 

In July of 2010, the Company entered into a common share purchase agreement (the “Purchase Agreement”) with Azimuth Opportunity Ltd. (“Azimuth”), pursuant to which the Company obtained a committed equity line of credit facility (the “Facility”) under which the
Company could sell up to $30 million of its registered common shares to Azimuth over a 12-month period, subject to certain conditions and limitations.  The Purchase Agreement provided that the Company could determine, in its sole discretion, the timing, dollar amount and floor price
per share of each draw down under the Facility, subject to certain conditions and limitations and that the number and price of shares sold in each draw down were generally to be determined by a contractual formula designed to approximate fair market value, less a discount.  The
Purchase Agreement also provided that from time to time and in the Company’s sole discretion, it could grant Azimuth the right to exercise one or more options to purchase additional common shares during each draw down pricing period for the amount of shares based upon the
maximum option dollar amount and the option threshold price specified by the Company.  The Company also agreed to issue 111,111 common shares to Azimuth upon execution of the agreement relating to the Facility, in consideration of Azimuth’s execution and delivery of that
agreement.  Shares under the Facility and the shares the Company agreed to issue to Azimuth upon execution of the agreement relating to the Facility were sold pursuant to a prospectus which forms a part of a registration statement declared effective by the SEC on May 29, 2008.  In
August of 2010, the Company sold a total of 3,421,407 common shares under the Facility for aggregate gross proceeds of $14.2 million, representing the maximum number of shares that could be sold under the Facility.  As a result, the Facility is no longer in effect, and no additional
shares can be issued thereunder.
 
11.           Commitments and Contingencies
 
Collaborative Agreements, Royalties and Milestone Payments
 

The Company is obligated to pay royalties, ranging generally from 1.5% to 14% of the selling price of the licensed component and up to 40% of any sublicense fees to various universities and other research institutions based on future sales or licensing of products that
incorporate certain products and technologies developed by those institutions.
 

In addition, the Company has committed to make potential future “milestone” payments to third parties as part of licensing and development programs.  Payments under these agreements become due and payable only upon the achievement of certain developmental, regulatory
and/or commercial milestones.  Because it is uncertain if and when these milestones will be achieved, such contingencies, aggregating up to $97 million (assuming one product per contract meets all milestones events) have not been recorded on the consolidated balance sheet.  The
Company is unable to determine precisely when and if payment obligations under the agreements will become due as these obligations are based on milestone events, the achievement of which is subject to a significant number of risks and uncertainties.
 
Leases
 

As of December 31, 2010, the Company leased administrative, research facilities, and office equipment under operating leases expiring on various dates through May of 2014.  These leases generally require the Company to pay taxes, insurance, maintenance and minimum lease
payments.
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The Company estimates future minimum lease commitments to be (in thousands):
 

  
Operating

Leases  
2011   5,219 
2012   4,883 
2013   2,865 
2014   785 
Thereafter   — 
Minimum lease payments  $ 13,752 

Total rental expense, including other costs required under the Company’s leases, was approximately $5.1 million, $5.2 million and $5.2 million for the years ended December 31, 2010, 2009 and 2008, respectively.  Rental expense based on leases allowing for escalated rent
payments are recognized on a straight-line basis.  The Company is required to restore certain of its leased property to certain conditions in place at the time of lease.  The Company believes these costs will not be material to its operations.
 

As a result of the restructuring in the second quarter of 2009, the Company vacated one of its leased buildings.  Effective December of 2010, the Company entered into a sublease agreement for this building through May of 2014.  The Company estimates future sublease income
to be $0.4 million under this agreement.
 
Legal Proceedings
 

On April 9, 2009, a complaint was filed in the Superior Court of Alameda County, California, in a lawsuit captioned Hedrick et al. v. Genentech, Inc. et al., Case No. 09-446158.  The complaint asserts claims against Genentech, the Company and others for alleged strict liability
for failure to warn, strict product liability, negligence, breach of warranty, fraudulent concealment, wrongful death and other claims based on injuries alleged to have occurred as a result of three individuals’ treatment with RAPTIVA®.  The complaint seeks unspecified compensatory and
punitive damages.  Since then, additional complaints have been filed in the same court, bringing the total number of pending cases to fifty eight.  All of the complaints allege the same claims and seek the same types of damages based on injuries alleged to have occurred as a result of the
plaintiffs’ treatment with RAPTIVA®.  The Company’s agreement with Genentech provides for an indemnity of XOMA and payment of legal fees by Genentech which the Company believes is applicable to this matter.  The Company believes the claims against it to be without merit and
intends to defend against them vigorously.
 

On August 4, 2010, a Petition was filed in the District Court of Dallas County, Texas in a case captioned McCall v. Genentech, Inc., et al., No. 10-09544.  The defendants filed a Notice of Removal to the United States District Court for the Northern District of Texas on
September 3, 2010.  The removed case is captioned McCall v. Genentech, Inc., et al., No. 3:10-cv-01747-B.  The parties have fully briefed the Plaintiff’s Motion to Remand and are awaiting a final ruling from the Court.  The Petition asserts personal injury claims against Genentech, the
Company, and others arising out of the plaintiff’s treatment with RAPTIVA®.  The Petition alleges claims based on negligence, strict liability, misrepresentation and suppression, conspiracy, and actual and constructive fraud.  The Petition seeks compensatory damages and punitive
damages in an unspecified amount.  The Company’s agreement with Genentech provides for an indemnity of XOMA and payment of legal fees by Genentech which the Company believes is applicable to this matter.  The Company believes the claims against it to be without merit and
intends to defend against them vigorously.

 
On January 7, 2011, a Complaint was filed in the United States District Court for the Northern District of Texas in a case captioned Massa v. Genentech, Inc., et al., No. 4:11CV70.  The Complaint alleges the same claims and seeks the same types of damages as the Complaints

filed in the Superior Court of Alameda County, referenced above.  The Complaint asserts personal injury claims against Genentech and the Company arising out of the plaintiff’s treatment with RAPTIVA®.  The Company’s agreement with Genentech provides for an indemnity of XOMA
and payment of legal fees by Genentech which the Company believes is applicable to this matter.  The Company believes the claims against it to be without merit and intends to defend against them vigorously.
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12.           Concentration of Risk, Segment and Geographic Information
 
Concentration of Risk
 

Cash equivalents and receivables are financial instruments, which potentially subject the Company to concentrations of credit risk, as well as liquidity risk for certain cash equivalents such as money market funds.  The Company has not encountered such issues during 2010.
 

The Company has not experienced any significant credit losses and does not generally require collateral on receivables.  In 2010, three customers represented 64%, 13%, and 11% of total revenue and as of December 31, 2010, there were billed receivables of $19.7 million
outstanding from two customers representing 72% and 23% of the accounts receivable balance.
 

In 2009, two customers represented 36% and 29% of total revenue and as of December 31, 2009, there were receivables of $5.7 million outstanding from three customers representing 90% of the accounts receivable balance.  In 2008, three customers represented 31%, 30% and
20% of total revenue.
 

Segment Information
 

The Company has determined that it operates in one segment as it only reports operating results on an aggregate basis to the chief operating decision maker of the Company.  The Company’s property and equipment is held primarily in the United States.
 

Geographic Information
 

Revenue attributed to the following countries for each of the three years ended December 31, 2010, 2009 and 2008 was as follows (in thousands):
 

  Year ended December 31,  
  2010   2009   2008  
United States  $ 25,306  $ 47,656  $ 62,262 
Europe   4,728   613   1,351 
Asia Pacific   3,607   50,161   4,374 

Total  $ 33,641  $ 98,430  $ 67,987 

13.           Subsequent Events
 

Servier – Cash Receipts and Loan Agreement
 

In January of 2011, the Company received a non-refundable upfront cash payment of $15 million in connection with the license and collaboration agreement entered into with Servier in December of 2010.  In addition, the Company also received the full €15 million, or
approximately $20 million when converted using the 12/31/10 Exchange Rate, loan in connection with the loan agreement entered into with Servier in December of 2010.
 

The loan is secured by an interest in XOMA’s intellectual property rights to all XOMA 052 indications worldwide, excluding certain rights in the U.S. and Japan territories.  Interest is calculated at a floating rate based on a Euro Inter-Bank Offered Rate (“EURIBOR”) and
subject to a cap.  The interest rate is reset semi-annually in January and July of each year.  The interest rate for the initial interest period has been set at 3.22%.  Interest is payable semi-annually, however, the loan agreement provides for a deferral of interest payments over a period
determined by the parties.  During the deferral period, accrued interest will be added to the outstanding principal amount for the purpose of interest calculation for the next six month interest period.  On the repayment commencement date, all unpaid and accrued interest shall be paid to
Servier, and thereafter, all accrued and unpaid interest shall be due and payable at the end of each six-month period.  The loan has a final maturity date in 2016; however, after a specified period prior to final maturity, the loan is required to be repaid (i) at Servier’s option, by applying up
to a significant percentage of any milestone or royalty payments owed by Servier under the Company’s collaboration agreement and
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(ii) will be repaid by using a significant percentage of any upfront, milestone or royalty payments the Company receives from any third party collaboration or development partner for rights to XOMA 052 in the U.S. and/or Japan.  In addition, the loan becomes immediately due and
payable upon certain customary events of default.
 

2011 ATM Agreement
 

On February 4, 2011, the Company entered into an At Market Issuance Sales Agreement (the “2011 ATM Agreement”), with McNicoll, Lewis & Vlak LLC (“MLV”), under which the Company may sell common shares from time to time through MLV, as its agent for the offer
and sale of the common shares, in an aggregate amount not to exceed the amount that can be sold under the Company’s registration statement on Form S-3 (File No. 333-172197) filed with the SEC on February 11, 2011, once such registration statement has been declared effective by the
SEC.  MLV may sell the common shares by any method permitted by law deemed to be an “at the market” offering as defined in Rule 415 of the Securities Act, including without limitation sales made directly on The NASDAQ Global Market, on any other existing trading market for the
common shares or to or through a market maker.  MLV may also sell the common shares in privately negotiated transactions, subject to the Company’s prior approval.  The Company will pay MLV a commission equal to 3% of the gross proceeds of the sales price of all common shares
sold through them as sales agent under the 2011 ATM Agreement.  As of March 8, 2011, the Company has not sold any common shares under the 2011 ATM Agreement.
 
14.           Quarterly Financial Information (unaudited)
 

The following is a summary of the quarterly results of operations for the years ended December 31, 2010 and 2009:
 

  Consolidated Statements of Operations
  Quarter Ended

  March 31   June 30   September 30   
December

31
  (In thousands, except per share amounts)
2010          
Total revenues (1)  $ 7,202  $ 5,942  $ 10,897  $ 9,601 
Total operating costs and expenses (2)   23,140   24,372   27,542   25,691 
Other income (expense), net   (5,847)   2,866   (3,013)  (1,657)
Net loss   (21,785)   (15,580)   (13,633)  (17,758)
Basic net loss per common share  $ (1.36)  $ (0.93)  $ (0.69) $ (0.84)
Diluted net loss per common share  $ (1.36)  $ (0.93)  $ (0.69) $ (0.84)
2009                 
Total revenues (1)  $ 39,704  $ 9,706  $ 27,423  $ 21,597 
Total operating costs and expenses (2)   25,930   19,474   20,643   19,423 
Other expense, net(3)   (1,735)   (529)   (4,872)  453 
Net income (loss)   6,239   (10,210)   1,538   2,983 
Basic net income (loss) per common share  $ 0.66  $ (1.02)  $ 0.14  $ 0.22 
Diluted net income (loss) per common share  $ 0.64  $ (1.02)  $ 0.13  $ 0.22 

______________________
 

(1) Revenue in the third quarter of 2010 includes a non-recurring fee of $4.0 million related to the sale of the Company’s CIMZIA® royalty interest to an undisclosed buyer.  Revenue in the first quarter of 2009 includes a non-recurring fee of $28.1 million related to the expansion
of the Company’s collaboration agreement with Takeda.  Revenue in the third quarter of 2009 includes a non-recurring fee of $22.3 million related to the sale of the LUCENTIS® royalty interest to Genentech.  Revenue in the fourth quarter of 2009 includes fees of $14.0
million related to two antibody discovery collaborations.

 
(2) Operating expenses in the third quarter of 2010 includes increased spending on NIAID 3 due to increased activity under the contract.  Operating expenses in the first and second quarters of 2009 include restructuring expense of $3.3 million and $0.3 million, respectively.
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(3) Other expense in the first and fourth quarters of 2010 primarily relates to the revaluation of the warrant liabilities of $5.8 million and $2.5 million, respectively.  Other income in the second and third quarters of 2010 primarily relates to the revaluation of the warrant liabilities
of $3.0 million and $3.1 million, respectively.  Other expense for the third quarter of 2009 includes a loss of $3.6 million on debt extinguishment relating to the repayment of the Goldman Sachs term loan.  Other income in the second, third and fourth quarter of 2009 of $1.0
million, $0.2 million and $0.6 million, respectively was recorded relating to the revaluation of the warrant liabilities in 2009.
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CONDENSED CONSOLIDATED FINANCIAL STATEMENTS (unaudited)
 

XOMA Ltd.
CONDENSED CONSOLIDATED BALANCE SHEETS

(in thousands, except share and per share amounts)
 

  
June 30,

2011   
December 31,

2010  
  (unaudited)   (Note 1)  

ASSETS  
Current assets:       

Cash and cash equivalents  $ 51,157  $ 37,304 
Trade and other receivables, net   11,059   20,864 
Prepaid expenses and other current assets   807   712 

Total current assets   63,023   58,880 
Property and equipment, net   14,410   14,869 
Other assets   2,165   503 

Total assets  $ 79,598  $ 74,252 
LIABILITIES AND SHAREHOLDERS’ EQUITY  

Current liabilities:         
Accounts payable  $ 5,043  $ 3,581 
Accrued liabilities   7,087   10,658 
Deferred revenue   5,982   17,044 
Warrant liabilities   1,395   4,245 

Total current liabilities   19,507   35,528 
Deferred revenue – long-term   8,665   1,086 
Interest bearing obligations – long-term   27,031   13,694 
Other long-term liabilities   257   353 

Total liabilities   55,460   50,661 
Shareholders’ equity:         

Preference shares, $0.05 par value, 1,000,000 shares authorized         
Series B, 8,000 designated, 0 and 2,959 shares issued and outstanding at         
June 30, 2011 and December 31, 2010, respectively   —   1 

Common shares, $0.0075 par value, 92,666,666 shares authorized, 32,200,731         
and 28,491,318 shares outstanding at June 30, 2011 and December 31, 2010,         
Respectively   241   214 
Additional paid-in capital   891,672   876,686 
Accumulated comprehensive income   1   — 
Accumulated deficit   (867,776)   (853,310)

Total shareholders’ equity   24,138   23,591 
Total liabilities and shareholders’ equity  $ 79,598  $ 74,252 

The accompanying notes are an integral part of these condensed consolidated financial statements.
 

(Note 1) The condensed consolidated balance sheet as of December 31, 2010 has been derived from the audited financial statements as of that date included in the Company’s Annual Report on Form 10-K for the year ended December 31, 2010.
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XOMA Ltd.
CONDENSED CONSOLIDATED STATEMENTS OF OPERATIONS

(unaudited)
(in thousands, except per share amounts)

 
  Three months ended June 30,   Six months ended June 30,  
  2011   2010   2011   2010  
Revenues:             

License and collaborative fees  $ 6,039  $ 150  $ 11,866  $ 339 
Contract and other revenue   10,467   5,481   20,128   12,292 
Royalties   19   311   126   513 

Total revenues   16,525   5,942   32,120   13,144 
Operating expenses:                 

Research and development   18,281   19,346   35,628   36,933 
Selling, general and administrative   6,113   5,026   11,483   10,579 

Total operating expenses   24,394   24,372   47,111   47,512 
Loss from operations   (7,869)   (18,430)   (14,991)   (34,368)

Other income (expense):                 
Investment and interest income   18   6   28   9 
Interest expense   (634)   (90)   (1,166)   (177)
Other income (expense)   355   2,950   1,678   (2,813)

Net loss before taxes   (8,130)   (15,564)   (14,451)   (37,349)
Provision for income tax expense   —   (16)   (15)   (16)

Net loss  $ (8,130)  $ (15,580)  $ (14,466)  $ (37,365)
Basic and diluted net loss per common share  $ (0.27)  $ (0.93)  $ (0.49)  $ (2.24)
Shares used in computing basic and diluted net loss per common share   29,889   16,695   29,536   16,695 

 
The accompanying notes are an integral part of these condensed consolidated financial statements.
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XOMA Ltd.
CONDENSED CONSOLIDATED STATEMENTS OF CASH FLOWS

(unaudited)
(in thousands)

 
  Six Months Ended June 30,  
  2011   2010  
Cash flows from operating activities:       

Net loss  $ (14,466)  $ (37,365)
Adjustments to reconcile net loss to net cash used in operating activities:         
Depreciation   2,702   2,956 
Common shares contribution to 401(k)   1,046   905 
Share-based compensation expense   4,056   2,081 
Accrued interest on interest bearing obligations   495   164 
Revaluation of warrant liabilities   (2,850)   (1,691)
Warrant modification expense   —   4,500 
Amortization of discount on long-term debt   661   — 
Unrealized loss on foreign currency exchange   1,876   — 
Unrealized gain on foreign exchange options   (156)   — 
Other non-cash adjustments   11   12 

Changes in assets and liabilities affecting cash:         
Receivables   9,805   (1,285)
Prepaid expenses and other assets   (1,601)   (863)
Accounts payable and accrued liabilities   (2,505)   294 
Deferred revenue   (12,382)   (1,979)
Other liabilities   (25)   (239)

Net cash used in operating activities   (13,333)   (32,510)
Cash flows from investing activities:         

Net purchase of property and equipment   (2,253)   (254)
Net cash used in investing activities   (2,253)   (254)

Cash flows from financing activities:         
Proceeds from issuance of long-term debt   20,102   — 
Proceeds from issuance of common shares   9,910   25,456 
Payment for modification of warrants   —   (4,500)

Net cash provided by financing activities   30,012   20,956 
Effect of exchange rate changes on cash   (573)   — 
Net increase in cash and cash equivalents   14,426   (11,808)
Cash and cash equivalents at the beginning of the period   37,304   23,909 
Cash and cash equivalents at the end of the period  $ 51,157  $ 12,101 
Supplemental Cash Flow Information:         

Cash paid for income taxes  $ 15  $ 16 
Non-cash investing and financing activities:         
Discount on long-term debt  $ (8,899)  $ — 
Issuance and extinguishment of warrant liabilities  $ —  $ 1,767 
Interest added to principal balance on Novartis note  $ 170  $ 164 

 
The accompanying notes are an integral part of these condensed consolidated financial statements.
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XOMA Ltd.
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

(unaudited)
 

1.           Description of Business
 

XOMA Ltd.  (“XOMA” or the “Company”), a Bermuda company, is a biopharmaceutical company focused on the discovery, development and manufacture of therapeutic antibodies designed to treat inflammatory, autoimmune, infectious and oncological diseases.  The
Company’s products are presently in various stages of development and are subject to regulatory approval before they can be commercially launched.
 
2.           Basis of Presentation and Significant Accounting Policies
 
Basis of Presentation
 

The condensed consolidated financial statements include the accounts of XOMA and its subsidiaries.  All intercompany accounts and transactions were eliminated during consolidation.  The unaudited financial statements have been prepared in accordance with accounting
principles generally accepted in the United States for interim financial information and with the instructions to Form 10-Q.  These financial statements and related disclosures have been prepared with the assumption that users of the interim financial information have read or have access
to the audited financial statements for the preceding fiscal year.  Accordingly, these statements should be read in conjunction with the audited consolidated financial statements and related notes included in the Company’s Annual Report on Form 10-K for the fiscal year ended December
31, 2010, filed with the U.S. Securities and Exchange Commission (“SEC”) on March 10, 2011.
 

In the opinion of management, the unaudited condensed consolidated financial statements include all adjustments, consisting only of normal recurring adjustments, which are necessary to present fairly the Company’s consolidated financial position as of June 30, 2011, the
consolidated results of the Company’s operations for the three and six months ended June 30, 2011 and 2010, and the Company’s cash flows for the six months ended June 30, 2011 and 2010.  The interim results of operations are not necessarily indicative of the results that may occur for
the full fiscal year or future periods.
 
Use of Estimates
 

The preparation of financial statements in conformity with accounting principles generally accepted in the United States requires management to make estimates and assumptions that affect the reported amounts of assets, liabilities, revenue and expenses, and related
disclosures.  On an on-going basis, management evaluates its estimates including, but not limited to, those related to revenue recognition, long-lived assets, warrant liabilities, derivative instruments and share-based compensation.  The Company bases its estimates on historical
experience and on various other market-specific and other relevant assumptions that are believed to be reasonable under the circumstances, the results of which form the basis for making judgments about the carrying values of assets and liabilities that are not readily apparent from other
sources.  Actual results may differ significantly from these estimates.
 
Concentration of Risk
 

Cash equivalents and receivables are financial instruments, which potentially subject the Company to concentrations of credit risk, as well as liquidity risk for certain cash equivalents such as money market funds.  The Company has not encountered such issues during 2011.
 

The Company has not experienced any significant credit losses and does not generally require collateral on receivables.  For the six months ended June 30, 2011, two customers represented 57% and 38% of total revenue and 54% and 45% of the accounts receivable balance.
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For the six months ended June 30, 2010, two different customers represented 63% and 23% of total revenues.  As of December 31, 2010, there were receivables outstanding from two customers representing 72% and 23% of the accounts receivable balance.
 
Recent Accounting Pronouncements
 

In June of 2011, Accounting Standards Codification Topic 220, Comprehensive Income was amended to increase the prominence of items reported in other comprehensive income.  Accordingly, a company can present all nonowner changes in stockholders’ equity either in a
single continuous statement of comprehensive income or in two separate but consecutive statements The Company plans to adopt this guidance as of January 1, 2012 on a retrospective basis and does not expect the adoption thereof to have a material effect on the Company’s consolidated
financial statements.
 

In May of 2011, Accounting Standards Codification Topic 820, Fair Value Measurement was amended to develop common requirements for measuring fair value and for disclosing information about fair value measurements in accordance with U.S. generally accepted
accounting principles and International Financial Reporting Standards.  The Company plans to adopt this guidance as of January 1, 2012 on a prospective basis and does not expect the adoption thereof to have a material effect on the Company’s consolidated financial statements.
 

In March of 2010, Accounting Standards Codification Topic 605, Revenue Recognition was amended to define a milestone and clarify that the milestone method of revenue recognition is a valid application of the proportional performance model when applied to research or
development arrangements.  Accordingly, a company can make an accounting policy election to recognize a payment that is contingent upon the achievement of a substantive milestone in its entirety in the period in which the milestone is achieved.  This guidance was adopted effective
January 1, 2011 on a prospective basis and did not have a material effect on the Company’s consolidated financial statements.
 
3.           Condensed Consolidated Financial Statement Detail
 
Comprehensive Loss
 

Unrealized gain on the Company’s available-for-sale securities is included in accumulated comprehensive income.  Comprehensive loss and its components for the three and six months ended June 30, 2011 and 2010 was as follows (in thousands):
 

  Three months Ended June 30,   Six Months Ended June 30,  
  2011   2010   2011   2010  

Net Loss  $ (8,130 )  $ (15,580 )  $ (14,466 )  $ (37,365 )
Unrealized gain on available-for-sale securities   1    —    1    —  
Comprehensive loss  $ (8,129 )  $ (15,580 )  $ (14,465 )  $ (37,365 )

 
Net Loss Per Common Share

 
Basic and diluted net loss per common share is based on the weighted average number of common shares outstanding during the period.

 
Potentially dilutive securities are excluded from the calculation of earnings per share if their inclusion is anti-dilutive.  The following table shows the total outstanding securities considered anti-dilutive and therefore excluded from the computation of diluted net loss per share (in

thousands):
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  Three months Ended June 30,   Six Months Ended June 30,  
  2011   2010   2011   2010  
Options for common shares   3,833   1,478   3,711   1,223 
Convertible preference shares   17   254   135   254 
Warrants for common shares   1,607   1,607   1,607   1,607 
Total   5,457   3,339   5,453   3,084 

For the three and six months ended June 30, 2011 and 2010, all outstanding securities were considered anti-dilutive, and therefore the calculations of basic and diluted net losses per share were the same.
 
Cash and Cash Equivalents
 

At June 30, 2011, cash equivalents consisted of demand deposits, money market funds and treasury bonds with maturities of less than 90 days at the date of purchase.  At December 31, 2010, cash equivalents consisted of demand deposits, money market funds and repurchase
agreements with maturities of less than 90 days at the date of purchase.
 

The treasury bond held in cash and cash equivalents is classified as an available-for-sale security and is stated at fair value, with unrealized gains and losses, net of tax, if any, reported in other comprehensive income.  The estimate of fair value is based on publicly-available
market information.  Realized gains and losses and declines in value judged to be other-than-temporary on available-for-sale securities are included in investment and interest income.  The cost of investments sold is based on the specific identification method.  Interest and dividends on
securities classified as available-for-sale are also included in investment and interest income.
 

Cash and cash equivalent balances were recorded at fair value as follows as of June 30, 2011 and December 31, 2010 (in thousands):
 

  June 30, 2011  

  
Cost
Basis   

Unrealized
Gains   

Unrealized
Losses   

Estimated Fair
Value  

Cash  $ 15,548  $ —  $ —  $ 15,548 
Cash equivalents   35,608   1   —   35,609 
Total cash and cash equivalents  $ 51,156  $ 1  $ —  $ 51,157 

  December 31, 2010  

  
Cost
Basis   

Unrealized
Gains   

Unrealized
Losses   

Estimated Fair
Value  

Cash  $ 29,536  $ —  $ —  $ 29,536 
Cash equivalents   7,768   —   —   7,768 
Total cash and cash equivalents  $ 37,304  $ 1  $ —  $ 37,304 

Foreign Exchange Options
 

The Company holds debt and may incur expenses denominated in foreign currencies, which exposes it to market risk associated with foreign currency exchange rate fluctuations between the U.S. dollar and the Euro.  The Company is required to make principal and accrued
interest payments in Euros on its €15.0 million loan from Les Laboratoires Servier (“Servier”) (refer to Note 6 below).  In order to manage its foreign currency exposure related to these payments, in May of 2011, the Company entered into two foreign exchange option contracts to buy
€15.0 million and €1.5 million on January 2016 and January 2014, respectively.  By having these option contracts in place, the Company’s foreign exchange rate risk is reduced if the U.S. dollar weakens against the Euro.  However, if the U.S. dollar strengthens against the Euro, the
Company is not required to exercise these options, but will not receive any refund on premiums paid.
 

Upfront premiums paid on these foreign exchange option contracts totaled $1.5 million.  The fair values of these option contracts are re-valued at each reporting period and are estimated based on pricing models using readily observable inputs from actively quoted markets.  The
fair values of these option contracts are included in other
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assets on the condensed consolidated balance sheet and changes in fair value on these contracts are included in other income (expense) on the condensed consolidated statements of operations.  The foreign exchange options were revalued at June 30, 2011 and had an aggregate fair value
of $1.7 million, and the Company recognized a gain of $0.2 million related to the revaluation for the three and six months ended June 30, 2011.
 
Receivables
 

Receivables consisted of the following at June 30, 2011 and December 31, 2010 (in thousands):
 

  
June 30,

2011   
December 31,

2010  
Trade receivables, net  $ 8,357  $ 20,309 
Other receivables   2,802   555 
Total  $ 11,059  $ 20,864 

Property and Equipment
 

Property and equipment consisted of the following at June 30, 2011 and December 31, 2010 (in thousands):
 

  
June 30,

2011   
December 31,

2010  
Furniture and equipment  $ 32,827  $ 31,700 
Buildings, leasehold and building improvements   21,481   21,463 
Construction-in-progress   943   203 
Land   310   310 
   55,561   53,676 
Less:  Accumulated depreciation and amortization   (41,151)   (38,807)
Property and equipment, net  $ 14,410  $ 14,869 

Depreciation expense was $1.4 million and $2.7 million for the three and six months ended June 30, 2011, respectively, compared with $1.4 million and $3.0 million, respectively, for the same periods in 2010.
 
Accrued Liabilities
 

Accrued liabilities consisted of the following at June 30, 2011 and December 31, 2010 (in thousands):
 

  
June 30,

2011   
December 31,

2010  
Accrued payroll and other benefits  $ 2,709  $ 2,752 
Accrued management incentive compensation   2,253   4,982 
Accrued professional fees   709   1,029 
Accrued clinical trial costs   224   1,020 
Other   1,192   884 
Total  $ 7,087  $ 10,658 

4.           Fair Value Measurements
 

Fair value is defined as the price that would be received from selling an asset or paid to transfer a liability in an orderly transaction between market participants at the measurement date.  When determining the fair value measurements for assets and liabilities required to be
recorded at fair value, the Company considers the principal or most advantageous market in which it would transact and assumptions that market participants would use when pricing the asset or liability, such as inherent risk, transfer restrictions and risk of nonperformance.
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A fair value hierarchy was established which requires an entity to maximize the use of observable inputs and minimize the use of unobservable inputs when measuring fair value.  A financial instrument’s categorization within the fair value hierarchy is based upon the lowest
level of input that is significant to the fair value measurement.  The three levels of inputs that may be used to measure fair value are as follows:

 
·  Level 1: Quoted prices in active markets for identical assets or liabilities;

 
·  Level 2: Inputs other than Level 1 that are observable, either directly or indirectly, such as quoted prices in active markets for similar assets or liabilities, quoted prices for identical or similar assets or liabilities in markets that are not active, or other inputs that are

observable or can be corroborated by readily observable market data for substantially the full term of the assets or liabilities; or
 

·  Level 3: Unobservable inputs that are supported by little or no market activity and that are significant to the fair value of the assets or liabilities.
 

The following tables set forth the Company’s fair value hierarchy for its financial assets (cash equivalents) and liabilities measured at fair value on a recurring basis as of June 30, 2011 and December 31, 2010.
 

Financial assets and liabilities carried at fair value as of June 30, 2011 and December 31, 2010 were classified as follows (in thousands):
 

  Fair Value Measurements at June 30, 2011 Using  

  

Quoted Prices in
Active Markets for

Identical Assets   

Significant
Other

Observable
Inputs   

Significant
Other

Observable
Inputs     

  (Level 1)   (Level 2)   (Level 3)   Total  
Assets:             

Treasury(1)  $ 10,517  $ —  $ —  $ 10,517 
Money market funds(1)   25,092   —   —   25,092 
Foreign exchange options   —   1,657   —   1,657 
Total  $ 35,609  $ 1,657  $ —  $ 37,266 

                 
                 
Liabilities:                 

Warrant liabilities  $ —  $ —  $ 1,395  $ 1,395 

  Fair Value Measurements at June 30, 2011 Using  

  

Quoted Prices in
Active Markets for

Identical Assets   

Significant
Other

Observable
Inputs   

Significant
Other

Observable
Inputs     

  (Level 1)   (Level 2)   (Level3)   Total  
Assets:             

Repurchase agreements(1)  $ 1,428  $ —  $ —  $ 1,428 
Money market funds(1)   6,340   —   —   6,340 
Total  $ 7,768  $ —  $ —  $ 7,768 

                 
Liabilities:                 

Warrant liabilities  $ —  $ —  $ 4,245  $ 4,245 
______________________

 
(1) Included in cash and cash equivalents.

 
 The fair value of the foreign exchange options at June 30, 2011 was determined using readily observable market inputs from actively quoted markets obtained from various third party data providers.  These inputs, such as
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spot rate, forward rate and volatility have been derived from readily observable market data, meeting the criteria for Level 2 in the fair value hierarchy.
 

The fair value of the warrant liabilities at June 30, 2011 and December 31, 2010 was determined using the Black-Scholes Model, which requires inputs such as the expected term of the warrants, share price volatility and risk-free interest rate.  These inputs are subjective and
generally require significant analysis and judgment to develop.
 

The fair value of the warrant liabilities was estimated using the following range of assumptions at June 30, 2011 and December 31, 2010:
 

  
June 30,

2011   
December 31,

2010  
Expected volatility   101.3 - 103.3%   93.5 - 94.9%
Risk-free interest rate   0.8%   2.0%
Expected term  3.5 - 3.6 years   3.9 - 4.1 years  

The following table provides a summary of changes in the fair value of the Company’s Level 3 financial liabilities for the six months ended June 30, 2011 (in thousands):
 

  

Warrant
Liabilities at
June 30, 2011  

Balance at December 31, 2010  $ 4,245 
Net decrease in fair value of warrant liabilities on revaluation   (2,850)
Balance at June 30, 2011  $ 1,395 

For the three and six months ended June 30, 2011, the Company recognized net decreases of $0.5 million and $2.9 million, respectively, in the estimated fair value of the warrant liabilities resulting in recognized gains in the other income (expense) line of the condensed
consolidated statements of operations.
 

For the three and six months ended June 30, 2010, the Company recognized net decreases of $3.0 million and $1.7 million, respectively, in the estimated fair value of the warrant liabilities resulting in recognized gains in the other income (expense) line of the condensed
consolidated statements of operations.
 
5.           Licensing, Collaborative and Other Arrangements
 

Servier
 

In December of 2010, the Company entered into a license and collaboration agreement with Servier, to jointly develop and commercialize XOMA 052 in multiple indications, which provided for a non-refundable upfront payment of $15.0 million that was received by the
Company in January of 2011.  The upfront payment will be recognized over the estimated eight month period that the initial group of deliverables will be provided to Servier.  The Company recognized $5.5 million and $11.0 million in revenue relating to this upfront payment during the
three and six months ended June 30, 2011, respectively.  In addition, the Company received a loan of €15.0 million, which was fully funded in January of 2011, with the proceeds converting to $19.5 million at the date of funding (refer to Note 6 below).  Also, the Company retains
development and commercialization rights for Behcet’s uveitis and other inflammatory and oncology indications in the U.S. and Japan, and an option to reacquire rights to diabetes and cardiovascular disease indications from Servier in these territories.  Servier will fully fund activities to
advance the global clinical development and future commercialization of XOMA 052 in diabetes and cardiovascular related diseases, as well as the first $50.0 million of future XOMA 052 global clinical development and chemistry and manufacturing controls expenses and 50% of
further expenses for the Behcet’s uveitis indication, which is expected to advance into Phase 3 development in 2012.  For the three and six months ended June 30, 2011, the Company recorded revenue of $10.1 million and $17.7 million, respectively, under this agreement, which included
the revenue relating to the upfront payment.
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Merck/Schering-Plough
 

In May of 2006, the Company entered into a fully funded collaboration agreement with Schering-Plough Research Institute, a division of Schering Corporation, now a subsidiary of Merck (“Merck/Schering-Plough”) for therapeutic monoclonal antibody discovery and
development.  Under the agreement, Merck/Schering-Plough made up-front, annual maintenance and milestone payments to the Company, funded its research and development activities related to the agreement and would have paid royalties on sales of products resulting from the
collaboration.  During the collaboration, the Company discovered therapeutic antibodies against multiple targets selected by Merck/Schering-Plough using multiple human antibody phage display libraries, optimized antibodies through affinity maturation or other protein engineering,
used the Company’s proprietary HE™ technology to humanize antibody candidates generated by hybridoma techniques, performed preclinical studies to support regulatory filings, developed cell lines and production processes and produced antibodies for initial clinical
trials.  Merck/Schering-Plough selected the first target at the inception of the agreement and, in December of 2006, exercised its right to initiate the additional discovery and development programs.  In January of 2011, the Company successfully completed the contract services it had
agreed to perform under the collaboration agreement with Merck/Schering-Plough.
 
6.           Long-Term Debt and Other Financings
 
Long-Term Debt
 

Novartis Note
 

In May of 2005, the Company executed a secured note agreement with Novartis (then Chiron Corporation), which is due and payable in full in June of 2015.  Under this note agreement, the Company borrowed semi-annually to fund up to 75% of the Company’s research and
development and commercialization costs under its collaboration arrangement with Novartis, not to exceed $50.0 million in aggregate principal amount.  Interest on the principal amount of the loan accrues at six-month LIBOR plus 2%, which was equal to 2.39% at June 30, 2011, and is
payable semi-annually in June and December of each year.  At the Company’s election, the semi-annual interest payments can be added to the outstanding principal amount, in lieu of a cash payment, as long as the aggregate principal amount does not exceed $50.0 million.  The Company
has made this election for all interest payments thus far.  Loans under the note agreement are secured by the Company’s interest in the collaboration with Novartis, including any payments owed to it thereunder.
 

At June 30, 2011 and December 31, 2010, the outstanding principal balance under this note agreement was $13.9 million and $13.7 million, respectively.  Pursuant to the terms of the arrangement as restructured in November of 2008, the Company will not make any additional
borrowings under the Novartis note.  Due to the structure of the secured note agreement with Novartis and since there is no liquid market for this obligation, there is no practical method to estimate fair value of this long-term debt.
 

Servier Loan
 

In December of 2010, in connection with the license and collaboration agreement entered into with Servier (see footnote 5), the Company executed a loan agreement with Servier, which provided for an advance of up to €15.0 million.  The loan was fully funded in January of
2011, with the proceeds converting to approximately $19.5 million.  The loan is secured by an interest in XOMA’s intellectual property rights to all XOMA 052 indications worldwide, excluding certain rights in the U.S. and Japan.  Interest is calculated at a floating rate based on a Euro
Inter-Bank Offered Rate (“EURIBOR”) and subject to a cap.  The interest rate is reset semi-annually in January and July of each year.  The interest rate for the initial interest period was 3.22%.  The interest rate has been reset to 3.83% for six-month period from July 2011 through
January 2012.  Interest is payable semi-annually; however, the loan agreement provides for a deferral of interest payments over a period specified in the agreement.  During the deferral period, accrued interest will be added to the outstanding principal amount for the purpose of interest
calculation for the next six-month interest period.  On the repayment commencement date, all unpaid and accrued interest shall be paid to Servier and thereafter, all accrued and unpaid interest shall be due and payable at the end of each six-month period.  The loan matures in 2016;
however, after a specified period prior to final maturity, the loan is to be repaid (i) at Servier’s option, by applying up to a significant percentage of any milestone or royalty payments
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owed by Servier under the Company’s collaboration agreement and (ii) using a significant percentage of any upfront, milestone or royalty payments the Company receives from any third party collaboration or development partner for rights to XOMA 052 in the U.S. and/or Japan.  In
addition, the loan becomes immediately due and payable upon certain customary events of default.  At June 30, 2011, the outstanding principal balance under this loan was $21.6 million.  For the three and six months ended June 30, 2011, the Company recorded unrealized foreign
exchange losses of $0.5 million and $2.1 million, respectively, related to the re-measurement of the loan as of June 30, 2011.
 

The loan has a stated interest rate lower than the market rate based on comparable loans held by similar companies, which represents additional value to the Company.  The Company recorded this additional value as a discount to the face value of the loan amount, at its fair value
of $8.9 million.  The fair value of this discount, which was determined using a discounted cash flow model, represents the differential between the stated terms and rates of the loan, and market rates.  Based on the association of the loan with the collaboration arrangement, the Company
recorded the offset to this discount as deferred revenue.
 

The loan discount is amortized under the effective interest method over the expected five-year life of the loan.  The Company recorded non-cash interest expense of $0.4 million and $0.7 million during the three and six months ended June 30, 2011, respectively, resulting from
the amortization of the loan discount.  At June 30, 2011, the net carrying value of the loan was $13.2 million.
 

The Company believes that realization of the benefit and the associated deferred revenue is contingent on the loan remaining outstanding over the five-year contractual term of the loan.  If the Company were to stop providing service under the collaboration arrangement and the
arrangement is terminated, the maturity date of the loan would be accelerated and a portion of measured benefit would not be realized.  As the realization of the benefit is contingent, in part, on the provision of future services, the Company is recognizing the deferred revenue over the
expected five-year life of the loan.  The deferred revenue is amortized under the effective interest method, and the Company recorded $0.4 million and $0.7 million of related non-cash revenue during the three and six months ended June 30, 2011, respectively.
 

Interest Expense  
 

Interest expense for the Novartis note and Servier loan are shown below (in thousands):
 

  Three months Ended June 30,   Six Months Ended June 30,  
  2011   2010   2011   2010  
Interest expense             
Novartis note  $ 85  $ 85  $ 169  $ 165 
Servier loan   538   —   980   — 
Other   11   7   17   12 
Total interest expense  $ 634  $ 90  $ 1,166  $ 177 

Other Financings
 

ATM Agreements
 

In the third quarter of 2010, the Company entered into an At Market Issuance Sales Agreement (the “2010 ATM Agreement”), with Wm Smith & Co. and McNicoll, Lewis & Vlak LLC (the “Agents”), under which the Company could sell common shares from time to time
through the Agents, as its agents for the offer and sale of the common shares, in an aggregate amount not to exceed the amount that could be sold under its registration statement on Form S-3 (File No. 333-148342) filed with the SEC on December 26, 2007.  The Agents could sell the
common shares by any method permitted by law deemed to be an “at the market” offering as defined in Rule 415 of the Securities Act of 1933, as amended (the “Securities Act”), including without limitation sales made directly on The NASDAQ Global Market, on any other existing
trading market for the common shares or to or through a market maker.  The Agents could also sell the common shares in privately negotiated transactions, subject to the Company’s prior approval.  The Company paid the Agents, collectively, a commission equal to 3% of the gross
proceeds of the
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sales price of all common shares sold through them as sales agents under the 2010 ATM Agreement.  From the inception of the 2010 ATM Agreement through May of 2011, the Company sold a total of 7,560,862 common shares under this agreement for aggregate gross proceeds of
$34.0 million, including 821,386 common shares sold in 2011 for aggregate gross proceeds of $4.4 million.  Total offering expenses incurred related to sales under the 2010 ATM Agreement from inception to May of 2011 were $1.0 million, including $0.1 million incurred in 2011.  In
May of 2011, the 2010 ATM Agreement expired by its terms, and there will be no further issuances under this facility.
 

On February 4, 2011, the Company entered into an At Market Issuance Sales Agreement (the “2011 ATM Agreement”), with McNicoll, Lewis & Vlak LLC (“MLV”), under which the Company may sell common shares from time to time through MLV, as its agent for the offer
and sale of the common shares, in an aggregate amount not to exceed the amount that can be sold under the Company’s registration statement on Form S-3 (File No. 333-172197) filed with the SEC on February 11, 2011 and amended on March 10, 2011 and June 3, 2011, which was
declared effective by the SEC on June 6, 2011.  MLV may sell the common shares by any method permitted by law deemed to be an “at the market” offering as defined in Rule 415 of the Securities Act, including without limitation sales made directly on The NASDAQ Global Market, on
any other existing trading market for the common shares or to or through a market maker.  MLV may also sell the common shares in privately negotiated transactions, subject to the Company’s prior approval.  The Company will pay MLV a commission equal to 3% of the gross proceeds
of the sales price of all common shares sold through them as sales agent under the 2011 ATM Agreement.  From the inception of the 2011 ATM Agreement through June 30, 2011, the Company sold a total of 2,398,017 common shares under this agreement for aggregate gross proceeds
of $5.9 million, of which $3.7 million of cash was received in June of 2011 with the remaining $2.2 million of cash received in July of 2011.  Total offering expenses incurred related to sales under the 2011 ATM Agreement from inception to June 30, 2011 were $0.2 million.
 
7.           Income Taxes
 

Income tax expense was not material for the three and six months ended June 30, 2011 or the comparable periods in 2010.  The Company’s effective tax rate will fluctuate from period to period due to several factors inherent in the nature of the Company’s operations and
business transactions.  The factors that most significantly impact this rate include the variability of licensing transactions in foreign jurisdictions.
 
8.           Share-Based Compensation
 

In December of 2010, the Board of Directors of the Company approved a company-wide grant of share options under the Company’s 2010 Long Term Incentive and Share Award Plan (“LTIP”) and, in the first quarter of 2011, the options for 1,430,840 shares became
effective.  1,040,220 of these options were granted subject to shareholder approval of an increase in the number of shares available under the LTIP.  On May 26, 2011, shareholder approval was obtained at the Company’s annual general meeting of shareholders.  A cumulative adjustment
of $1.3 million was recorded in the second quarter of 2011 to reflect the share-based compensation expense that would have been recorded from the conditional grant date to the shareholder approval date.  The adjustment was based on the fair value of these options at the date of
shareholder approval and calculated using the closing share price and expected term on that date.  The remaining assumptions included in the calculation were the same assumptions used for the second quarter option grants.  A portion of the 2011 annual options granted include immediate
vesting terms with the remainder of the options vesting monthly over two years for employees and one year for directors.
 

As of June 30, 2011, the Company had approximately 4,562,486 common shares reserved for future issuance under its share option plans and Employee Share Purchase Plan (“ESPP”).
 

The following table shows total share-based compensation expense included in the condensed consolidated statements of operations for the three and six months ended June 30, 2011 and 2010 (in thousands):
 

  Three months Ended June 30,   Six Months Ended June 30,  
  2011   2010   2011   2010  
Research and development  $ 885  $ 620  $ 1,946  $ 1,086 
Selling, general and administrative   1,399   490   1,110   995 

Total share-based compensation expense  $ 2,284  $ 1,119  $ 4,056  $ 2,081 
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The valuation of share-based compensation awards is determined at the date of grant using the Black-Scholes Model.  This model requires inputs such as the expected term of the option, expected volatility and risk-free interest rate.  Further, the forfeiture rate also affects the
amount of aggregate compensation.  These inputs are subjective and generally require significant analysis and judgment to develop.  While estimates of the expected term, volatility and forfeiture rate are derived primarily from the Company’s historical data, the risk-free rate is based on
the yield available on United States Treasury zero-coupon issues.  The fair value of share-based awards was estimated based on the following weighted average assumptions for the three and six months ended June 30, 2011 and 2010:

 
  Three months Ended June 30,   Six Months Ended June 30,  
  2011   2010   2011   2010  
Dividend yield   0%   0%   0%   0%
Expected volatility   87%   79%   87%   79%
Risk-free interest rate   1.76%   1.80%   1.87%   2.52%
Expected term  5.6 years   5.6 years   5.3 years   5.6 years  

Share option activity for the six months ended June 30, 2011 was as follows:
 

  Options   

Weighted
Average

Exercise Price   

Weighted
Average

Remaining
Contractual

Life (in years)   

Aggregate
Intrinsic Value
(in thousands)  

Options outstanding as December 31, 2010   2,331,450  $ 25.36   7.71  $ 99 
Granted   1,806,040   5.24         
Forfeited, expired or cancelled   (85,988)   51.89         
Options outstanding at June 30, 2011   4,051,502  $ 15.83   8.27  $ 1 
Options exercisable at June 30, 2011   2,308,248  $ 22.33   7.63  $ — 

9.           Share Capital
 
Series B Preference Shares
 

In December of 2003, the Company issued 2,959 Series B preference shares to Genentech, Inc. in repayment of $29.6 million of the outstanding balance under a convertible subordinated debt agreement.  Pursuant to the rights of the Series B preference shares, the holder of
Series B preference shares was not entitled to receive any dividends on the Series B preference shares.  The Series B preference shares ranked senior with respect to rights on liquidation, winding-up and dissolution of the Company to all classes of common shares.  Upon any voluntary or
involuntary liquidation, dissolution or winding-up of the Company, the holder of Series B preference shares would have been entitled to receive $10,000 per Series B preference share (or $29.6 million in the aggregate) before any distribution was made on the common shares.  The holder
of the Series B preference shares had no voting rights, except as required under Bermuda law.
 

The holder of Series B preference shares had the right to convert Series B preference shares into common shares at a conversion price equal to $116.25 per common share, subject to adjustment in certain circumstances.
 

In April of 2011, the 2,959 Series B convertible preference shares were converted by Genentech into 254,560 common shares.  The $29.6 million liquidation preference associated with the Series B preference shares was eliminated as a result of this conversion.
 
10.           Legal Proceedings, Commitments and Contingencies
 

On April 9, 2009, a complaint was filed in the Superior Court of Alameda County, California, in a lawsuit captioned Hedrick et al. v. Genentech, Inc. et al, Case No. 09-446158.  The complaint asserts claims against Genentech, the Company and others for alleged strict liability
for failure to warn, strict product liability, negligence, breach
 

 
F-46



 

of warranty, fraudulent concealment, wrongful death and other claims based on injuries alleged to have occurred as a result of three individuals’ treatment with RAPTIVA®.  The complaint seeks unspecified compensatory and punitive damages.  Since then, additional complaints have
been filed in the same court, bringing the total number of pending cases to seventy five.  The cases have been consolidated as a coordinated proceeding.  All of the complaints allege the same claims and seek the same types of damages based on injuries alleged to have occurred as a result
of the plaintiffs’ treatment with RAPTIVA®.  On July 15, 2011, the Court dismissed with prejudice one of the cases in this coordinated proceeding, White v. Genentech, Inc., et al, Case No. RG-09-484026.  The Company’s agreement with Genentech provides for an indemnity of XOMA
and payment of legal fees by Genentech which the Company believes is applicable to these matters.  The Company believes the claims against it to be without merit and intends to defend against them vigorously.
 

On August 4, 2010, a petition was filed in the District Court of Dallas County, Texas in a case captioned McCall v. Genentech, Inc., et al., No. 10-09544.  The defendants filed a Notice of Removal to the United States District Court for the Northern District of Texas on
September 3, 2010.  The removed case is captioned McCall v. Genentech, Inc., et al., No. 3:10-cv-01747-B.  The parties have fully briefed the plaintiff’s Motion to Remand and are awaiting a final ruling from the Court.  The petition asserts personal injury claims against Genentech, the
Company, and others arising out of the plaintiff’s treatment with RAPTIVA®.  The petition alleges claims based on negligence, strict liability, misrepresentation and suppression, conspiracy, and actual and constructive fraud.  The petition seeks compensatory damages and punitive
damages in an unspecified amount.  On June 6, 2011, the Court dismissed plaintiff’s claims of negligent misrepresentation, fraud, and conspiracy.  The Company’s agreement with Genentech provides for an indemnity of XOMA and payment of legal fees by Genentech which the
Company believes is applicable to this matter.  The Company believes the claims against it to be without merit and intends to defend against them vigorously.
 

On January 7, 2011, a complaint was filed in the United States District Court for the Northern District of Texas in a case captioned Massa v. Genentech, Inc., et al., No. 4:11CV70.  On January 11, 2011, a complaint was filed in the United States District Court for the District of
Massachusetts in a case captioned Sylvia, et al. v. Genentech, Inc., et al., No. 1:11-cv-10054-MLW.  These two complaints allege the same claims against Genentech, the Company and others and seek the same types of damages as the complaints filed in the Superior Court of Alameda
County, California referenced above.  The Company’s agreement with Genentech provides for an indemnity of XOMA and payment of legal fees by Genentech which the Company believes is applicable to these matters.  The Company believes the claims against it to be without merit
and intends to defend against them vigorously.
 

On April 8, 2011, four complaints were filed in the United States District Court for the Eastern District of Michigan.  The cases are captioned:  Muniz v. Genentech, et al., 5:11-cv-11489-JCO-RSW; Tifenthal v. Genentech, et al., 2:11-cv-11488-DPH-LJM; Blair v. Genentech, et
al., 2:11-cv-11463-SFC-MJH; and Marsh v. Genentech, et al., 2:11-cv-11462-RHC-MKM.  The complaints allege the same claims against Genentech, the Company and others and seek the same types of damages as the complaints filed in the Superior Court of Alameda County,
California referenced above.  All four cases have been transferred to the United States District Court for the Western District of Michigan.  Genentech and the Company have filed Motions to Dismiss all four actions and are awaiting a decision from the Court.  The Company’s agreement
with Genentech provides for an indemnity of XOMA and payment of legal fees by Genentech which the Company believes is applicable to this matter.  The Company believes the claims against it to be without merit and intends to defend against them vigorously.
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APPENDIX A - FORM OF NEW CERTIFICATE OF INCORPORATION OF XOMA DELAWARE
 

CERTIFICATE OF INCORPORATION
OF

XOMA CORPORATION
(HEREINAFTER REFERRED TO AS THE “COMPANY”)

 
I, the undersigned, for the purposes of incorporating and organizing a corporation under the General Corporation Law of the State of Delaware (the “DGCL”), do execute this certificate of incorporation and do hereby certify as follows:

 
FIRST:  The name of the Company is XOMA CORPORATION.

 
SECOND:  The address of the Company’s registered office in the State of Delaware is Corporation Trust Center, 1209 Orange Street in the City of Wilmington, County of New Castle 19801.  The name of its registered agent at such address is The Corporation Trust Company.

 
THIRD:  The purpose of the Company is to engage in any lawful act or activity for which corporations may be organized under the DGCL.  The Company is being incorporated in connection with the domestication of XOMA LTD., a Bermuda exempted company (“XOMA

Bermuda”), in Delaware pursuant to Section 388 of the DGCL, and a certificate of corporate domestication of XOMA Bermuda is being filed contemporaneously herewith. As provided in Section 388, the existence of the Company shall be deemed to have commenced on the date that the
corporate existence of XOMA Bermuda commenced and the Company shall be deemed to be the same legal entity as XOMA Bermuda.
 

FOURTH:  The total number of shares of all classes of stock which the Company shall have authority to issue is 93,666,666, of which 92,666,666 shares with a par value of $0.0075 per share shall be designated as common stock (“Common Stock”) and 1,000,000 shares with
par value of $0.05 per share shall be designated as preferred stock (“Preferred Stock”).
 

The holders of Common Stock shall, subject to the provisions of this Certificate of Incorporation and applicable law:
 

(a)           be entitled to one vote per share;
 

(b)           subject to the rights of the holders of the Preferred Stock, be entitled to such dividends as the Board of Directors may from time to time declare;
 

(c)           subject to the rights of the holders of the Preferred Stock, in the event of a winding up or dissolution of the Company, whether voluntary or involuntary or for the purpose of a reorganization or otherwise or upon any distribution of capital, be entitled to the surplus
assets of the Company upon the authorization thereof by the Board of Directors; and

 
(d)           generally be entitled to enjoy all of the rights attaching to the shares of Common Stock.

 
Subject to the terms of this certificate of incorporation and to any resolution of the stockholders approved by at least 75% of all issued shares entitled to vote in respect thereof and without prejudice to any special rights previously conferred on the holders of any existing shares of

stock or class of stock, the Board of Directors is hereby expressly authorized, by resolution or resolutions, to provide out of  any unissued shares of Preferred Stock, for series of Preferred Stock and, with respect to each such series, to fix the number of shares constituting such series and
the designation of such series, the voting powers (if any) of the shares of such series, and the preferences and relative, participating, optional or other special rights, if any, and any qualifications, limitations or restrictions thereof, of the shares of such series.  The authority of the Board of
Directors with respect to each series shall include, but not be limited to, determination of the following:
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(a)           The designation of the series, which may be by distinguishing number, letter or title.
 

(b)           The number of shares of the series, which number the Board of Directors may thereafter (except where otherwise provided in the certificate of designation) increase or decrease (but not below the number of shares thereof then outstanding).
 

(c)           The amounts payable on, and the preferences, if any, of shares of the series in respect of dividends, and whether such dividends, if any, shall be cumulative or noncumulative.
 

(d)           Dates at which dividends, if any, shall be payable.
 

(e)           The redemption rights and price or prices, if any, for shares of the series.
 

(f)           The terms and amount of any sinking fund provided for the purchase or redemption of shares of the series.
 

(g)           The amounts payable on, and the preferences, if any, of shares of the series in the event of any voluntary or involuntary liquidation, dissolution or winding up of the affairs of the Company.
 

(h)           Whether the shares of the series shall be convertible into or exchangeable for shares of any other class or series, or any other security, of the Company or any other corporation, and, if so, the specification of such other class or series or such other security, the
conversion or exchange price or prices or rate or rates, any adjustments thereof, the date or dates at which such shares shall be convertible or exchangeable and all other terms and conditions upon which such conversion or exchange may be made.

 
(i)           Restrictions on the issuance of shares of the same series or of any other class or series.

 
(j)           The voting rights, if any, of the holders of shares of the series.

 
Subject to the rights (if any) of the holders of any series of Preferred Stock, the number of authorized shares of Preferred Stock may be increased or decreased (but not below the number of shares thereof then outstanding) by an amendment to this certificate of incorporation that

is approved by (a) the Board of Directors and (b) the affirmative vote of the holders of a majority of all outstanding shares of Common Stock and all outstanding shares of Preferred Stock (if any) entitled to vote thereon, with the Common Stock and any such Preferred Stock voting
together as a single class, irrespective of the provisions of Section 242(b)(2) of the DGCL or any similar provision hereafter enacted, and (subject to any such rights set forth in a certificate of designations as aforesaid) no vote of the holders of any series of Preferred Stock, voting as a
separate class, shall be required therefor.
 

Except as otherwise required by law or provided in the certificate of designations for the relevant series of Preferred Stock, holders of Common Stock, as such, shall not be entitled to vote on any amendment to this certificate of incorporation that alters or changes the powers,
preferences, rights or other terms of one or more outstanding series of Preferred Stock if the holders of such affected series are entitled, either separately or together with the holders of one or more other series of Preferred Stock, to vote thereon as a separate class pursuant to this
certificate of incorporation or pursuant to the DGCL as then in effect.
 

The Company has created a series of Preferred Stock designated as “Series A Preferred Stock” (the “Series A Preferred Stock”).  The designations, powers, preferences and other special rights of the Series A Preferred Stock and the qualifications, limitations or restrictions
thereof, are set forth in Annex A (and for the purposes of this certificate of incorporation, Annex A is deemed to be the certificate of designations for the Series A Preferred Stock). Each certificate of designations for a series of Preferred Stock created pursuant to this certificate of
incorporation (including Annex A) shall be incorporated by reference in and be deemed part of this certificate of incorporation.
 

Upon the filing of this certificate of incorporation and the related certificate of corporate domestication of XOMA Bermuda with the Secretary of State of the State of Delaware (the “Effective Time”), each common share, $0.0075 par value, of XOMA Bermuda issued and
outstanding immediately prior to the Effective Time shall
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become and for all purposes be deemed to be one issued and outstanding, fully paid and non-assessable share of Common Stock, without any action required on the part of the Company, its stockholders or XOMA Bermuda’s shareholders, and any share certificate that, immediately prior
to the Effective Time, represented common shares of XOMA Bermuda shall, from and after the Effective Time, automatically and without the necessity of presenting the same for exchange, represent the same number of shares of Common Stock.
 

FIFTH:  Elections of directors need not be by written ballot except and to the extent provided in the by-laws of the Company.  In furtherance and not in limitation of the powers conferred by the laws of the State of Delaware, the Board of Directors of the Company is expressly
authorized to make, rescind, alter and amend the by-laws of the Company, provided that no provision in the by-laws of the Company shall be rescinded, altered or amended and no new provision in the by-laws of the Company shall be made until the same has been approved by either: (a)
a resolution of the stockholders or (b) a resolution of each of the Board of Directors and stockholders.
 

SIXTH:  To the fullest extent permitted by the DGCL as currently in effect or hereafter amended, a director of the Company shall not be liable to the Company or its stockholders for monetary damages for breach of fiduciary duty as a director, including (without limitation) with
regard to any actions taken or omitted as a director of XOMA Bermuda (whether taken or omitted prior to the Effective Time, in connection with the discontinuance of XOMA Bermuda in Bermuda or the domestication of XOMA Bermuda in the State of Delaware or otherwise).  No
amendment, modification or repeal of this Article SIXTH shall adversely affect any right or protection of a director that exists at the time of such amendment, modification or repeal.
 

SEVENTH:  A vote of the stockholders of the Company shall be required in the event of a merger of the Company that, but for the provisions of this Article SEVENTH, could be effected without a vote of stockholders pursuant to Section 251(f) of the DGCL as currently in
effect or hereafter amended.
 

EIGHTH:  Unless otherwise provided in the DGCL or in this Certificate of Incorporation, any action required to be taken at any annual or special meeting of stockholders of the Company, or any action which may be taken at any annual or special meeting of such stockholders,
may be taken without a meeting, without prior notice and without a vote, if a consent or consents in writing, setting forth the action so taken, shall be signed by the holders of all stock entitled to vote thereon.
 

NINTH:  The incorporator of the Company is [name], whose mailing address is [address].
 

TENTH:  The powers of the incorporator are to terminate upon the filing of this certificate of incorporation with the Secretary of State of the State of Delaware.  The name and mailing address of the persons who are to serve as the initial directors of the Company until the first
annual meeting of stockholders of the Company, or until his or her successor is duly elected and qualified, are:
 

William K. Bowes, Jr.
c/o XOMA Corporation
2910 Seventh Street
Berkeley, California 94710

 
Peter Barton Hutt
c/o XOMA Corporation
2910 Seventh Street
Berkeley, California 94710

 
Patrick J. Scannon
c/o XOMA Corporation
2910 Seventh Street
Berkeley, California 94710

 
W. Denman Van Ness
c/o XOMA Corporation
2910 Seventh Street
Berkeley, California 94710
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John Varian
c/o XOMA Corporation
2910 Seventh Street
Berkeley, California 94710

 
Timothy P. Walbert
c/o XOMA Corporation
2910 Seventh Street
Berkeley, California 94710

 
Jack L. Wyszomierski
c/o XOMA Corporation
2910 Seventh Street
Berkeley, California 94710

 
IN WITNESS WHEREOF, the undersigned incorporator hereby acknowledges that the foregoing certificate of incorporation is his act and deed on this    day of               , 201 .

 
__________________________________
Name:
Incorporator:
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Annex A
to Certificate of Incorporation

 
FORM OF CERTIFICATE OF DESIGNATIONS

OF
SERIES A PREFERRED STOCK

OF
XOMA CORPORATION (THE “COMPANY”)

 
There is hereby created a series of preferred stock of the Company, which series shall have the following powers, preferences, and relative, participating, optional or other special rights, and the qualifications, limitations or restrictions thereof, in addition to those set forth in the

certificate of incorporation of the Company:
 

1.           Designation.  The series of preferred stock established hereby shall be designated the “Series A Preferred Stock” (and shall be referred to herein as the “Series A Preferred Stock”) and the authorized number of shares of Series A Preferred Stock shall be 210,000.  Such
number of shares may be increased or decreased, from time to time, by resolution of the Board of Directors of the Company; provided that no decrease shall reduce the number of shares of Series A Preferred Stock to a number less than the total of the number of such shares then
outstanding plus the number of such shares issuable upon the exercise of outstanding rights, options or warrants or upon the conversion of outstanding securities issued by the Company.
 

2.           Dividends and Distributions.
 

(A) (i) Subject to the rights of the holders of any shares of any series of preferred stock ranking prior and superior to the Series A Preferred Stock with respect to the payment of dividends, the holders of Series A Preferred Stock, in preference to the holders of Common Stock
and of any other junior stock, shall be entitled to receive, when, as and if declared by the Board of Directors of the Company out of funds legally available for the purpose, quarterly dividends payable in cash on the first day of March, June, September and December in each year (each
such date being referred to herein as a “Dividend Payment Date”), commencing on the first Dividend Payment Date after the first issuance of a Series A Preferred Stock or fraction thereof, in an amount per share (rounded to the nearest cent) equal to the greater of (a) $1.00 or (b) subject
to the provisions for adjustment hereinafter set forth, 1,000 times the aggregate per share amount of all cash dividends, plus 1,000 times the aggregate per share amount (payable in kind) of all non-cash dividends or other distributions other than a dividend payable in Common Stock or a
subdivision of the outstanding Common Stock (by reclassification or otherwise), declared on the Common Stock since the immediately preceding Dividend Payment Date, or, with respect to the first Dividend Payment Date, since the first issuance of any Series A Preference Stock or
fraction thereof.  The multiple of cash and non-cash dividends declared on the Common Stock to which holders of the Series A Preferred Stock are entitled, which shall be 1,000 initially but which shall be adjusted from time to time as hereinafter provided, is hereinafter referred to as the
“Dividend Multiple.”  In the event the Company shall at any time after the date hereof (i) declare or pay any dividend on Common Stock payable in Common Stock, or (ii) effect a subdivision or combination or consolidation of the outstanding Common Stock (by reclassification or
otherwise than by payment of a dividend in Common Stock) into a greater or lesser number of shares of Common Stock, then in each such case the Dividend Multiple thereafter applicable to the determination of the amount of dividends which holders of Series A Preferred Stock shall be
entitled to receive shall be the Dividend Multiple applicable immediately prior to such event multiplied by a fraction, the numerator of which is the number of shares of Common Stock outstanding immediately after such event and the denominator of which is the number of shares of
Common Stock that were outstanding immediately prior to such event.
 

(ii)           Notwithstanding anything else contained in this paragraph (A), the Company shall, out of funds legally available for that purpose, declare a dividend or distribution on the Series A Preferred Stock as provided in this paragraph (A) immediately after it declares a
dividend or distribution on the Common Stock (other than a dividend payable in Common  Stock); provided that, in the event no dividend or distribution shall have been declared on the Common Stock during the period between any Dividend Payment Date and the next subsequent
Dividend Payment Date, a dividend of $1.00 per share of Series A Preferred Stock shall nevertheless be payable on such subsequent Dividend Payment Date.
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(B)           Dividends shall begin to accrue and be cumulative on outstanding Series A Preferred Stock from the Dividend Payment Date next preceding the date of issue of such Series A Preferred Stock, unless the date of issue of such shares is prior to the record date for the first
Dividend Payment Date, in which case dividends on such shares shall begin to accrue from the date of issue of such shares, or unless the date of issue is a Dividend Payment Date or is a date after the record date for the determination of holders of Series A Preferred Stock entitled to
receive a quarterly dividend and before such Dividend Payment Date, in either of which events such dividends shall begin to accrue and be cumulative from such Dividend Payment Date.  Accrued but unpaid dividends shall not bear interest. Dividends paid on the Series A Preferred
Stock in an amount less than the total amount of such dividends at the time accrued and payable on such shares shall be allocated pro rata on a share-by-share basis among all such shares at the time outstanding.  The Board of Directors of the Company may fix in accordance with
applicable law a record date for the determination of holders of Series A Preferred Stock entitled to receive payment of a dividend or distribution declared thereon, which record date shall be not more than such number of days prior to the date fixed for the payment thereof as may be
allowed by applicable law.
 

3.           Voting Rights.  In addition to any other voting rights required by the General Corporation Law of the State of Delaware, the holders of Series A Preferred Stock shall have the following voting rights:
 

(A)           Subject to the provision for adjustment hereinafter set forth, each share of Series A Preferred Stock shall entitle the holder thereof to 1,000 votes on all matters submitted to a vote of the stockholders of the Company.  The number of votes which a holder of a share of
Series A Preferred Stock is entitled to cast, which shall initially be 1,000 but which may be adjusted from time to time as hereinafter provided, is hereinafter referred to as the “Vote Multiple.”  In the event the Company shall at any time after the date hereof (i) declare or pay any
dividend on Common Stock payable in shares, or (ii) effect a subdivision or combination or consolidation of the outstanding Common Stock (by reclassification or otherwise than by payment of a dividend in Common Stock) into a greater or lesser number of shares of Common Stock,
then in each such case the Vote Multiple thereafter applicable to the determination of the number of votes per share to which holders of Series A Preferred Stock shall be entitled shall be the Vote Multiple immediately prior to such event multiplied by a fraction, the numerator of which
is the number of shares of Common Stock outstanding immediately after such event and the denominator of which is the number of shares of Common Stock that were outstanding immediately prior to such event.
 

(B)           Except as otherwise provided herein or by law, the holders of Series A Preferred Stock and the holders of Common Stock shall vote together as one class on all matters submitted to a vote of stockholders of the Company.
 

(C)           Except as otherwise required by applicable law or as set forth herein, holders of Series A Preferred Stock shall have no special voting rights and their consent shall not be required (except to the extent they are entitled to vote with holders of Common Stock as set forth
herein) for taking any corporate action.
 

4.           Certain Restrictions.
 

(A)           Whenever dividends or distributions payable on the Series A Preferred Stock as provided in Paragraph 2 are in arrears, thereafter and until all accrued and unpaid dividends and distributions, whether or not declared, on Series A Preferred Stock outstanding shall have
been paid in full, the Company shall not:
 

(i)           declare or pay dividends on, make any other distributions on, or redeem or purchase or otherwise acquire for consideration any shares ranking junior (either as to dividends or upon liquidation, dissolution or winding up) to the Series A Preferred Stock;
 

(ii)           declare or pay dividends on or make any other distributions on any shares ranking on a parity (either as to dividends or upon liquidation, dissolution or winding up) with the Series A Preferred Stock, except dividends paid ratably on the Series A Preferred Stock
and all such parity shares on which dividends are payable or in arrears in proportion to the total amounts to which the holders of all such shares are then entitled;
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(iii)           except as permitted in subparagraph 4(A)(iv) below, redeem, purchase or otherwise acquire for consideration any shares ranking on a parity (either as to dividends or upon liquidation, dissolution or winding up) with the Series A Preferred Stock, provided that
the Company may at any time redeem, purchase or otherwise acquire any such parity shares in exchange for any shares of the Company ranking junior (either as to dividends or upon dissolution, liquidation or winding up) to the Series A Preferred Stock; or

 
(iv)           purchase or otherwise acquire for consideration any Series A Preferred Stock, or any shares ranking on a parity (either as to dividends or upon liquidation, dissolution or winding up) with the Series A Preferred Stock, except in accordance with a purchase offer

made in writing or by publication (as determined by the Board of Directors of the Company) to all holders of such shares upon such terms as the Board of Directors of the Company, after consideration of the respective annual dividend rates and other relative rights and preferences
of the respective series and classes, shall determine in good faith will result in fair and equitable treatment among the respective series or classes; provided, however, that the foregoing restrictions shall not apply to the repurchase of Common Stock held by employees, officers,
directors, or consultants of the Company (or their permitted transferees) that are subject to restrictive share purchase agreements under which the Company has the option or obligation to repurchase such shares upon the occurrence of certain events, such as termination of
employment.

 
(B)           The Company shall not permit any subsidiary of the Company to purchase or otherwise acquire for consideration any shares of the Company unless the Company could, under subparagraph (A) of this Paragraph 4, purchase or otherwise acquire such shares at such time

and in such manner.
 

5.           Reacquired Stock.  Any shares of Series A Preferred Stock purchased or otherwise acquired by the Company in any manner whatsoever shall be canceled upon the acquisition thereof.  All such shares shall upon their cancellation become authorized but unissued
preferred stock and may be reissued as part of a new series of preferred stock created by resolution or resolutions of the Board of Directors of the Company, subject to the conditions and restrictions on issuance set forth herein.
 

6.           Liquidation, Dissolution or Winding Up.  Upon any liquidation (voluntary or otherwise), dissolution or winding up of the Company, no distributions shall be made (x) to the holders of stock ranking junior (either as to dividends or upon liquidation, dissolution or
winding up) to the Series A Preferred Stock unless, prior thereto, the holders of Series A Preferred Stock shall have received an amount equal to accrued and unpaid dividends and distributions thereon, whether or not declared, to the date of such payment, plus an amount equal to the
greater of (1) $100.00 per share or (2) an aggregate amount per share, subject to the provision for adjustment hereinafter set forth, equal to 1,000 times the aggregate amount to be distributed per share to holders of Common Stock, or (y) to the holders of shares ranking on a parity (either
as to dividends or upon liquidation, dissolution or winding up) with the Series A Preferred Stock, except distributions made ratably on the Series A Preferred Stock and all other such parity stock in proportion to the total amount to which the holders of all such shares are entitled upon
such liquidation, dissolution or winding up.  In the event the Company shall at any time after the date hereof (i) declare or pay any dividend on Common Stock payable in Common Stock, or (ii) effect a subdivision or combination or consolidation of the outstanding Common Stock (by
reclassification or otherwise than by payment of a dividend in Common Stock) into a greater or lesser number of shares of Common Stock, then in each such case the aggregate amount per share to which holders of Series A Preferred Stock were entitled immediately prior to such event
under clause (x) of the preceding sentence shall be adjusted by multiplying such amount by a fraction, the numerator of which is the number of shares of Common Stock outstanding immediately after such event and the denominator of which is the number of shares of Common Stock
that were outstanding immediately prior to such event.
 

7.           Consolidation, Amalgamation, Merger, etc.  In case the Company shall enter into any consolidation, amalgamation, merger, combination or other transaction in which the Common Stock is exchanged for or changed into other shares or securities, cash and/or any other
property, then in any such case the Series A Preferred Stock shall at the same time be similarly exchanged or changed in an amount per share (subject to the provision for adjustment hereinafter set forth) equal to 1,000 times the aggregate amount of shares, securities, cash and/or any
other property (payable in kind), as the case may be, into which or for which each share of Common Stock is changed or exchanged.  In the event the Company shall at any time after the date hereof (i) declare or pay any dividend on Common Stock payable in Common Stock, or (ii)
effect a subdivision or combination or consolidation of
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the outstanding Common Stock (by reclassification or otherwise than by payment of a dividend in Common Stock) into a greater or lesser number of shares of Common Stock, then in each such case the amount set forth in the preceding sentence with respect to the exchange or change of
Series A Preferred Stock shall be adjusted by multiplying such amount by a fraction, the numerator of which is the number of shares of Common Stock outstanding immediately after such event and the denominator of which is the number of shares of Common Stock that were
outstanding immediately prior to such event.
 

8.           Redemption.  The Series A Preferred Stock shall not be redeemable.
 

9.           Ranking.  Unless otherwise provided in the resolutions regarding preferences and rights relating to a subsequently designated series of preferred stock of the Company, the Series A Preferred Stock shall rank junior to any other series of the Company’s preferred stock
subsequently issued, as to the payment of dividends and the distribution of assets on liquidation, dissolution or winding up and shall rank senior to the Common Stock.
 

10.           Amendment.  The provisions of the certificate of incorporation or by-laws of the Company shall not be amended, altered or repealed in any manner which would materially alter or change the powers, preferences or special rights of the Series A Preferred Stock so as to
effect them adversely without the affirmative vote of the holders of a majority of the outstanding Series A Preferred Stock, voting separately as a class.
 

11.           Fractional Shares.  Series A Preferred Stock may be issued in fractions of a share (which fractions shall be integral multiples of one one-thousandth of a share) which shall entitle the holder, in proportion to such holder’s fractional shares, to exercise voting rights,
receive dividends, participate in distributions and to have the benefit of all other rights of holders of Series A Preferred Stock.
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APPENDIX B - FORM OF NEW BY-LAWS OF XOMA DELAWARE
 

BY-LAWS
OF

XOMA CORPORATION
(the “Company”)

 
ARTICLE I

OFFICES
 

Section 1.                      The registered office shall be as set forth in the certificate of incorporation of the Company (the “Certificate of Incorporation”).
 

Section 2.                      The Company may also have offices at such other places both within and without the State of Delaware as the Board of Directors of the Company (the “Board of Directors”) may from time to time determine or the business of the Company may require.
 

ARTICLE II

CAPITAL STOCK
 

Section 1.                      The Board of Directors shall, in connection with the issue of any shares of capital stock of the Company, have the power to pay such commission and brokerage as may be permitted by law.
 

Section 2.                      The Board of Directors may from time to time do any one or more of the following things:
 

(a)           make arrangements on the issue of shares of stock for a difference between the stockholders in the amounts and times of payments of calls on their shares;
 

(b)           accept from any stockholder the whole or a part of the amount remaining unpaid on any shares held by him, although no part of that amount has been called up;
 

(c)           pay dividends in proportion to the amount paid up on each share where a larger amount is paid up on some shares than on others; and
 

(d)           issue shares of preferred stock in fractional denominations and deal with such fractions to the same extent as the Company’s whole shares and shares in fractional denominations shall have in proportion to the respective fractions represented thereby all of the
rights of whole shares including (but without limiting the generality of the foregoing) the right to vote, to receive dividends and distributions and to participate in a winding up.

 
Section 3.                      If at any time the capital stock is divided into different classes of stock, the rights attached to any class (unless otherwise provided by the terms of issue of the shares of that class) may, whether or not the Company is being wound up, be varied with the

sanction of a resolution passed by the holders of a majority of the issued shares of that class at a meeting of the holders of the shares of the class subject to complying with the applicable provisions of the Delaware General Corporation Law ( the “DGCL”) and the Certificate of
Incorporation, except that at such meeting the quorum for such matter shall be a majority of the issued shares of that class.  If there are no issued shares of a particular class, the rights attached to such class may be varied solely by resolution of the Board of Directors subject to complying
with the applicable provisions of the DGCL and the Certificate of Incorporation.  The rights conferred upon the holders of the shares of any class issued with preferred or other rights shall not, unless otherwise expressly provided by the terms of issue of the shares of that class, be deemed
to be varied by the creation or issue of further shares ranking pari passu therewith.
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Section 4.                      The Company may from time to time if authorized by resolution of the stockholders change the currency denomination of, increase, alter or reduce its authorized capital stock subject to complying with the applicable provisions of the DGCL and the
Certificate of Incorporation.  Where, on any issuance of capital stock, fractions of shares would arise, the Board of Directors may take such actions that are consistent with the DGCL, including, without limitation, issue to stockholders fractions of shares and/or arrange for the sale or
transfer of the fractions of shares of stockholders.
 

Section 5.                      Subject to the terms of the Certificate of Incorporation, the Company may from time to time purchase its own shares of capital stock in accordance with the applicable provisions of the DGCL.
 

Section 6.                      The Company shall cause to be kept in one or more books a stock ledger and enter therein, upon each person becoming a stockholder of the Company, the name and address of each stockholder and a statement of the number of shares of stock of the
Company held by each stockholder.  In addition to any rights of stockholders under the DGCL, the stock ledger shall be open to inspection by members of the public without charge at the registered office of the Company on every business day, subject to such reasonable restrictions as
the Board of Directors may impose, so that not less than two hours in each business day be allowed for inspection.

 
ARTICLE III

MEETINGS OF STOCKHOLDERS
 

Section 1.                      All meetings of the stockholders, whether for the election of directors or for any other purpose, shall be held at such date, time and place, if any, either within or without the State of Delaware, as shall be designated from time to time by resolution of the
Board of Directors and stated in the notice of the meeting or in a duly executed waiver of notice thereof.
 

Section 2.                      The Company shall hold an annual meeting of stockholders for the election of directors as required by the DGCL.  At such annual meetings of stockholders, the stockholders shall elect, by a plurality of the votes cast, a Board of Directors and transact
such other business as may properly be brought before the meeting.
 

Section 3.                      Written notice of the annual meeting of stockholders stating the place, if any, date and hour of the meeting shall be given to each stockholder entitled to vote at such meeting not less than ten (10) nor more than sixty (60) days before the date of the
meeting.
 

Section 4.                      The officer who has charge of the stock ledger of the Company shall prepare and make, or cause to be prepared and made, at least ten (10) days before every meeting of stockholders, a complete list of the stockholders entitled to vote at the meeting
(provided, however, if the record date for determining the stockholders entitled to vote is less than ten (10) days before the date of the meeting, the list shall reflect the stockholders entitled to vote as of the tenth day before the meeting date), arranged in alphabetical order, and showing the
address of each stockholder and the number of shares registered in the name of each stockholder.  If the meeting is to be held at a place, then a list of stockholders entitled to vote at the meeting shall be produced and kept at the time and place of the meeting during the whole time thereof
and may be examined by any stockholder who is present.  If the meeting is to be held solely by means of remote communication, then the list shall also be open to the examination of any stockholder during the whole time of the meeting on a reasonably accessible electronic network, and
the information required to access such list shall be provided with the notice of the meeting.
 

Section 5.                      Special meetings of the stockholders, for any purpose or purposes, unless otherwise prescribed by the DGCL, may be held at any place, if any, within or without the State of Delaware, and may be called by the Chief Executive Officer and shall be called
by the Chief Executive Officer or Secretary at the request in writing of a majority of the Board of Directors.  Such request shall state the purpose or purposes of the proposed meeting.  Upon a request of stockholders holding at the date of such request not less than one-tenth of the voting
power of the shares of capital stock of the Company issued and entitled to vote at meetings of stockholders of the Company (the “Requesting Stockholders”), the Board of Directors shall proceed to convene a special meeting of stockholders.  The request must be in writing and state the
purposes of the special meeting and must be signed by the Requesting Stockholders and delivered at the registered office of the Company.  If the Board of Directors does not within twenty-one (21) days from the date of such delivery proceed to call a special meeting of stockholders, the
Requesting
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Stockholders, or any of them representing more than one half of the total voting power of the Requesting Stockholders, may themselves convene a special meeting, but any special meeting so convened shall not be held after the expiration of three months from the date of the delivery of
the request at the registered office of the Company.  A special meeting convened by the Requesting Stockholders shall be convened in the same manner, as nearly as possible, as that in which meetings of stockholders are to be convened by directors.
 

Section 6.                      Written notice of a special meeting stating the place, if any, date and hour of the meeting and the purpose or purposes for which the meeting is called shall be given not less than ten (10) nor more than sixty (60) days before the date of the meeting, to each
stockholder entitled to vote at such meeting.
 

Section 7.                      Business transacted at any special meeting of stockholders shall be limited to the purposes stated in the notice.
 

Section 8.                      The holders of a majority in voting power of the shares issued and entitled to vote thereat, present in person or represented by proxy at the commencement of the meeting, shall constitute a quorum at all meetings of the stockholders for the transaction of
all business except as otherwise required by the Certificate of Incorporation, these By-laws or the DGCL.  If, however, such quorum shall not be present or represented at any meeting of the stockholders, the chairman of the meeting or the stockholders entitled to vote thereat, present in
person or represented by proxy, shall by a majority in voting power present and entitled to vote thereon have the power to adjourn the meeting from time to time, without notice other than announcement at the meeting (except as otherwise provided in this section), until a quorum shall be
present or represented.  At such adjourned meeting at which a quorum shall be present or represented, any business may be transacted which might have been transacted at the meeting as originally notified.  If the adjournment is for more than thirty (30) days, a notice of the adjourned
meeting shall be given to each stockholder of record entitled to vote at the meeting.  If after the adjournment a new record date for determination of stockholders entitled to vote is fixed for the adjourned meeting, the Board of Directors shall fix as the record date for determining
stockholders entitled to notice of such adjourned meeting the same or an earlier date as that fixed for determination of stockholders entitled to vote at the adjourned meeting, and shall give notice of the adjourned meeting to each stockholder of record as of the record date so fixed for
notice of such adjourned meeting.
 

Section 9.                      When a quorum is present at any meeting, any question brought before such meeting shall be decided by a majority of the votes cast, unless the question is one upon which by express provision of the DGCL, the Certificate of Incorporation, these By-
laws, the rules or regulations of any stock exchange applicable to the Company, or applicable law or pursuant to any regulation applicable to the Company or its securities a different vote is required, in which case such express provision shall govern and control the decision of such
question.
 

Section 10.                      Except as otherwise provided by or pursuant to the provisions of the Certificate of Incorporation, each stockholder entitled to vote at any meeting of stockholders shall be entitled to one vote for each share of stock held by such stockholder which has
voting power upon the matter in question.  Each stockholder entitled to vote at a meeting of stockholders or to express consent to corporate action in writing without a meeting may authorize another person or persons to act for such stockholder by proxy, but no such proxy shall be voted
or acted upon after three years from its date, unless the proxy provides for a longer period.   Each stockholder may appoint a proxy to vote at any meeting of stockholders in accordance with the requirements of the DGCL.
 

Section 11.                      At each meeting of stockholders, the chairman of the meeting shall fix and announce the time of the opening and the closing of the polls for each matter upon which the stockholders will vote at the meeting and shall determine the order of business and
all other matters of procedure.  Except to the extent inconsistent with any such rules and regulations as adopted by the Board of Directors, the chairman of the meeting may establish rules to maintain order and safety and for the conduct of the meeting.  Without limiting the foregoing, he
may:
 

(a)           restrict attendance at any time to bona fide stockholders of record and their proxies and other persons in attendance at the invitation of the chairman;
 

(b)           restrict dissemination of solicitation materials and use of audio or visual recording devices at the meeting;
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(c)           establish seating arrangements;
 

(d)           adjourn the meeting without a vote of the stockholders, whether or not there is a quorum present; and
 

(e)           make rules governing speeches and debate including time limits and access to microphones.
 

The chairman of the meeting acts in his absolute discretion and his rulings are not subject to appeal.
 

Section 12.                      The Board of Directors, either directly or through its designees, shall, in advance of any meeting of stockholders, appoint one or more inspectors to act at the meeting and make a written report thereof.  The Board of Directors may designate one or more
persons as alternate inspectors to replace any inspector who fails to act.  If no inspector or alternate is able to act at a meeting of stockholders, the chairman of the meeting shall appoint one or more inspectors to act at the meeting.  Each inspector, before entering upon the discharge of his
duties, shall take and sign an oath faithfully to execute the duties of inspector with strict impartiality and according to the best of his ability.
 

The inspectors shall:
 

(a)           ascertain the number of issued shares and the voting power of each;
 

(b)           determine the shares represented at a meeting and the validity of proxies and ballots;
 

(c)           count all votes and ballots;
 

(d)           determine and retain for a reasonable period a record of the disposition of any challenges made to any determination by the inspectors; and
 

(e)           certify their determination of the number of shares represented at the meeting, and their count of all votes and ballots.
 

The inspectors may appoint or retain other persons or entities to assist them in the performance of their duties.
 

No ballot, proxies or votes, nor any revocations thereof or changes thereto, shall be accepted by the inspectors after the closing of the polls unless the Court of Chancery upon application by a stockholder shall determine otherwise.
 

In determining the validity and counting of proxies and ballots, the inspectors shall be limited to an examination of the proxies, any envelopes submitted with those proxies, ballots, any information provided in accordance with Section 211(e) or Section 212(c)(2) of the DGCL,
or a comparable provision thereof, as then in effect, or any information provided pursuant to Section 211(a)(2)(B)(i) or (iii) of the DGCL and the ballots, regular books and records of the Company, except that the inspectors may consider other reliable information for the limited purpose
of reconciling proxies and ballots submitted by or on behalf of banks, brokers, their nominees or similar persons which represent more votes than the holder of a proxy is authorized by the record owner to cast or more votes than the stockholder holds of record.  If the inspectors consider
other reliable information for the limited purpose permitted herein, they at the time they make their certification shall specify the precise information considered by them including the person or persons from whom they obtained the information, when the information was obtained, the
means by which the information was obtained and the basis for the inspectors’ belief that such information is accurate and reliable.
 

Section 13.                      The Board of Directors or, in the case of a special meeting, the Chief Executive Officer may, or the Secretary on instruction from the Board of Directors or, in the case of a special meeting, the Chief Executive Office shall, postpone or cancel any meeting
called in accordance with the provisions of the By-laws (other
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than a special meeting requested by Requesting Stockholders as provided in Section 5 of this Article III unless the Requesting Stockholders have instructed the Board of Directors to postpone or cancel the meeting after the delivery of the request at the registered office of the Company
under Section 5 of this Article III)) provided that notice of postponement or cancellation is given to each stockholder entitled to vote at such meeting before the time of such meeting.  New notice of the date, time and place for a postponed meeting shall be given to the stockholders
entitled to vote at such meeting in accordance with the provisions of these By-laws.

 
ARTICLE IV

DIRECTORS
 

Section 1.                      The Board of Directors shall consist of not less than two directors or such number in excess thereof as the stockholders may from time to time determine, provided that, upon effectiveness of the Company’s domestication into the State of Delaware, the
initial number of directors shall be seven (7).  The Board of Directors may from time to time determine a maximum number of directors.  The directors shall be elected at the annual meeting of the stockholders, except as provided in Section 2 of this Article, and each director elected shall
hold office until his successor is duly elected and qualified, or until his or her earlier resignation or removal.  Directors need not be stockholders.  Nominations for the election of directors may be made by the Board of Directors or a committee of the Board of Directors or person
appointed by the Board of Directors or by any stockholder entitled to vote in the election of directors generally.  However, any stockholder entitled to vote in the election of directors generally may nominate one or more persons for election as directors at an annual meeting only if written
notice of such stockholder’s intent to make such nomination or nominations has been received by the Secretary of the Company in accordance with the procedures set forth in Article V, Section 3.  Each such notice shall set forth:  (a) the name and address of the stockholder who intends
to make the nomination and of the person or persons to be nominated; (b) a representation that the stockholder is a holder of record of shares of the Company entitled to vote at such meeting and intends to appear in person or by proxy at the meeting to nominate the person or persons
specified in the notice; (c) a description of all arrangements or understandings between the stockholder and each nominee and any other person or persons  naming such person or persons relating to the nomination or nominations; (d) the class and number of shares of stock of the
Company which are beneficially owned by such stockholder and the person to be nominated as of the date of such stockholder’s notice and by any other stockholders known by such stockholder to be supporting such nominees as of the date of such stockholder’s notice; (e) such other
information regarding each nominee proposed by such stockholders as would be required to be included in a proxy statement filed pursuant to the proxy rules of the U.S. Securities and Exchange Commission; and (f) the consent of each nominee to serve as a director of the Company if so
elected.  No person shall be eligible for election as a director of the Company unless nominated in accordance with the procedures set forth in this Article IV, Section 1.  The presiding officer of the meeting shall, if the facts warrant, determine and declare to the meeting that a nomination
was not made in accordance with the procedures prescribed by this Article IV, Section 1, and if he or she should so determine, the defective nomination shall be disregarded.
 

Section 2.                      Unless otherwise required by law or the Certificate of Incorporation, vacancies and newly created directorships resulting from any increase in the maximum number of directors may be filled by the Board of Directors, and the directors so chosen shall
hold office until the next annual meeting of stockholders and until their successors are duly elected and shall qualify, or until his or her earlier resignation or removal.  If there is not a quorum of directors in office, then any vacancy may be filled in the manner provided by the DGCL.
 

Section 3.                      The business of the Company shall be managed by or under the direction of the Board of Directors, which may exercise all such powers of the Company and do all such lawful acts and things as are not by the DGCL or the Certificate of Incorporation
directed or required to be exercised or done by the stockholders.
 

Section 4.                      The Company shall keep a register of directors and officers which shall include the name and address of each director and officer of the Company.  In addition to any rights of stockholders under the DGCL, the register of directors and officers shall
during business hours (subject to reasonable restrictions as the Company may impose, so that not less than two hours in each day be allowed for inspection) be open for inspection by members of the public without charge.
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MEETINGS OF THE BOARD OF DIRECTORS
 

Section 5.                      The Board of Directors of the Company may hold meetings, both regular and special, either within or without the State of Delaware.
 

Section 6.                      The first meeting of each newly elected Board of Directors shall be held immediately following the annual meeting and no notice of such meeting shall be necessary to the newly elected directors in order legally to constitute the meeting, provided a
quorum shall be present.  In the event that such meeting is not held immediately following the annual meeting, the meeting may be held at such date, time and place, if any, as shall be specified in a notice given as hereinafter provided for special meetings of the Board of Directors.
 

Section 7.                      Regular meetings of the Board of Directors may be held without notice at such regular date and time and at such place, if any, as shall from time to time be determined by the Board of Directors.
 

Section 8.                      Special meetings of the Board of Directors may be called by the Chairman of the Board by giving notice to each director; special meetings shall be called by the Chairman of the Board or Secretary in like manner on the written request of two directors
unless the Board of Directors consists of only one director, in which case special meetings shall be called by the Chairman of the Board or Secretary in like manner and on like notice on the written request of the sole director.
 

Section 9.                      At all meetings of the Board of Directors, a majority of directors then in office (provided such number represents at least one-third of the total number of directors) shall constitute a quorum for the transaction of business and the act of a majority of the
directors present at any meeting at which there is a quorum shall be the act of the Board of Directors, except as may be otherwise specifically provided by the DGCL or these By-laws.  If a quorum shall not be present at any meeting of the Board of Directors, the directors present thereat
may adjourn the meeting from time to time, provided notice is given of the adjourned meeting.
 

Section 10.                      Unless otherwise restricted by these By-laws, any action required or permitted to be taken at any meeting of the Board of Directors or of any committee thereof may be taken without a meeting, if all members of the Board of Directors or committee
thereof, as the case may be, consent thereto in accordance with the requirements of applicable law.
 

Section 11.                      Unless otherwise restricted by these By-laws, members of the Board of Directors, or any committee designated by the Board of Directors, may participate in a meeting of the Board of Directors, or any committee, by means of conference telephone or
other communications equipment by means of which all persons participating in the meeting can hear each other, and such participation in a meeting shall constitute presence in person at the meeting.

 
COMMITTEES OF DIRECTORS

 
Section 12.                      The Board of Directors may, by resolution, designate one or more committees, each committee to consist of one or more of the directors of the Company.  The Board of Directors may designate one or more directors as alternate members of any

committee, who may replace any absent or disqualified member at any meetings of the committee.  Except as otherwise provided in these By-laws or by resolution of the Board of Directors, the provisions of these By-laws relating to meetings of the Board of Directors shall apply to
meetings of committees.
 

In the absence or disqualification of a member of a committee, the member or members thereof present at any meeting and not disqualified from voting, whether or not he or they constitute a quorum, may unanimously appoint another member of the Board of Directors to act at
the meeting in the place of any such absent or disqualified member.
 

Any such committee, to the extent provided in a resolution of the Board of Directors, shall have and may exercise all the powers and authority of the Board of Directors in the management of the business and affairs of the Company and may authorize the seal of the Company to
be affixed to all papers which may require it; but no such
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committee shall have the power or authority in reference to the following matters: (i) approving or adopting, or recommending to the stockholders, any action or matter (other than the election of directors) expressly required by the DGCL to be submitted to stockholders for approval or
(ii) adopting, amending or repealing any By-law.   Such committee or committees shall have such name or names as may be determined from time to time by resolution adopted by the Board of Directors.

 
Section 13.                      There shall be a committee of the Board of Directors designated the “Compensation Committee.”  The Compensation Committee shall be comprised of one or more directors of the Company.  The Compensation Committee shall have the authority as a

committee of the Board of Directors as provided in Section 11 of this Article IV including, but not limited to, administering all provisions of the Company’s present and future stock option, stock purchase, incentive compensation, savings or other similar plans (the “Plans”), for so long
as the membership of the Compensation Committee meet the requirements of the Plans, and issuing capital stock necessary to perform as the “Committee” and the “Plan Administrator” (as defined in the Plans) and in similar positions pursuant to the Plans.  The Compensation Committee
may administer such other plans as determined and authorized by the Board of Directors from time to time.
 

Section 14.                      There shall be a committee of the Board of Directors designated the “Audit Committee.”  The Audit Committee shall be comprised of one or more directors of the Company.  The Audit Committee shall have the authority as a committee of the Board of
Directors as provided in Section 11 of this Article IV including, but not limited to, approving the services performed by the Company’s independent accountants and reviewing the Company’s accounting practices and system of internal accounting controls.
 

Section 15.                      There shall be a committee of the Board of Directors designated the “Nominating and Governance Committee.”  The Nominating and Governance Committee shall be comprised of one or more directors of the Company.  The Nominating and
Governance Committee shall have the authority as a committee of the Board of Directors as provided in Section 11 of this Article IV including, but not limited to, director evaluation and selection.
 

Section 16.                      Each committee shall keep regular minutes of its meetings and report the same to the Board of Directors when required.
 

COMPENSATION OF DIRECTORS
 

Section 17.                      Unless otherwise restricted by these By-laws, the Board of Directors shall have the authority to fix the compensation of directors.  The directors may be paid their expenses, if any, of attendance at each meeting of the Board of Directors and may be paid
a fixed sum for attendance at each meeting of the Board of Directors and/or a stated salary as director.  No such payment shall preclude any director from serving the Company in any other capacity and receiving compensation therefor.  Members of special or standing committees may
be allowed like compensation for attending committee meetings.

 
POWERS OF DIRECTORS

 
Section 18.                      The Board of Directors may from time to time and at any time authorize any company, firm, person or body of persons to act on behalf of the Company for any specific purpose and in connection therewith to execute any agreement, document or

instrument on behalf of the Company.
 

Section 19.                      The Board of Directors may from time to time and at any time by power of attorney appoint any company, firm, person or body of persons, whether nominated directly or indirectly by the Board of Directors, to be an attorney of the Company for such
purposes and with such powers, authorities and discretions (not exceeding those vested in or exercisable by the Board of Directors) and for such period and subject to such conditions as it may think fit and any such power of attorney may contain such provisions for the protection and
convenience of persons dealing with any such attorney as the Board of Directors may think fit and may also authorize any such attorney to sub-delegate all or any of the powers, authorities and discretions so vested in the attorney.  Such attorney may, if so authorized under the seal of the
Company, execute any deed or instrument under such attorney’s personal seal with the same effect as the affixation of the seal of the Company.
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Section 20.                      The Board of Directors may exercise all the powers of the Company to borrow money and to mortgage or pledge its assets and property, or any part thereof, and may issue bonds, debentures and other securities whether outright or as security for any
debt, liability or obligation of the Company or any third party.
 

Section 21.                      The Board of Directors may exercise all the powers of the Company to purchase all or any part of its own shares subject to complying with the applicable provisions of the DGCL or to discontinue the Company to a named country or jurisdiction outside
the State of Delaware subject to complying with the applicable provisions of the DGCL.

 
ARTICLE V

NOTICES
 

Section 1.                      Whenever, under the provisions of the DGCL or of these By-laws, notice is required to be given to any director or stockholder, it shall not be construed to require personal notice, but such notice may be given in writing, by mail, addressed to such director
or stockholder, at his or her address as it appears on the records of the Company, with postage thereon prepaid, and such notice shall be deemed to be given at the time when the same shall be deposited in the United States mail or international airmail (as the case may be).  Notice to
directors may also be given by telegram or telecopier or other means of electronic transmission.
 

Section 2.                      Whenever any notice is required to be given to stockholders under the provisions of the DGCL or of these By-laws, a waiver thereof in writing or by electronic transmission, by the person or persons entitled to said notice shall be deemed equivalent
thereto.
 

Section 3.                      Timely written notice of any stockholder proposal (including for the election of directors) shall be given to the Board of Directors before any annual meeting of stockholders.  To be timely, a stockholder’s notice must be received not less than forty-five
(45) days nor more than seventy-five (75) days prior to the first anniversary of the date on which the Company first mailed its proxy materials for the preceding year’s annual meeting (which first anniversary date shall be deemed to be April 12, 2012, in the case of the Company’s first
annual meeting of stockholders after the Company’s domestication into the State of Delaware); provided, however, that in the event that the date of the annual meeting is advanced by more than thirty (30) days or delayed by more than sixty (60) days from the anniversary of the preceding
year’s annual meeting, notice by the stockholder to be timely must be so received not earlier than the ninetieth (90th) day prior to such annual meeting and not later than the close of business on the later of (1) the sixtieth (60th) day prior to such annual meeting or (2) the tenth (10th) day
following the date on which notice of the date of the annual meeting was mailed or public disclosure thereof was made by the Company, whichever first occurs.  Each such notice shall set forth as to each matter the stockholder proposes to bring before the annual meeting: (a) a brief
description of the business desired to be brought before the annual meeting and the reasons for conducting such business at the meeting, (b) the name and address, as they appear on the Company’s books, of the stockholder proposing such business, (c) the class, series and number of
shares of stock of the Company which are beneficially owned by the stockholder and (d) any material interest of the stockholder in such business.  No business shall be conducted at any meeting of the stockholders except in accordance with the procedures set forth in this Article V,
Section 3.  The presiding officer of the meeting shall, if the facts warrant, determine and declare to the meeting that business was not properly brought before the meeting and in accordance with the provisions of this Article V, Section 3, and if he or she should so determine, any such
business not properly brought before the meeting shall not be transacted.  Nothing herein shall be deemed to affect any right of stockholders to request inclusion of proposals in the Company’s proxy statement pursuant to Rule 14a-8 under the U.S. Securities Exchange Act of 1934, as
amended.

 
ARTICLE VI

OFFICERS
 

Section 1.                      The officers of the Company shall be chosen by the Board of Directors and shall be a Chief Executive Officer, a Chairman of the Board, a President, a Vice President, a Secretary and a Treasurer.  The Board of Directors may also choose one or more
Executive Vice Presidents, Senior Vice Presidents, additional Vice
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Presidents, Assistant Secretaries and Assistant Treasurers.  Subject to the DGCL, any number of offices may be held by the same person, unless these By-laws otherwise provide.
 

Section 2.                      The Board of Directors at its first meeting after each annual meeting of stockholders shall choose a Chief Executive Officer, a Chairman of the Board, a President, a Vice President, a Secretary, and a Treasurer.
 

Section 3.                      The Board of Directors may appoint such other officers and agents as it shall deem necessary, including, but not limited to, a Chief Operating Officer, a Chief Financial Officer and a General Counsel, all of whom shall hold their offices for such terms and
shall exercise such powers and perform such duties as shall be determined from time to time by the Board of Directors.
 

Section 4.                      The salaries of all officers of the Company shall be fixed by the Board of Directors.
 

Section 5.                      The officers of the Company shall hold office until their successors are duly elected and qualify.  Any officer elected by the Board of Directors may be removed at any time by the affirmative vote of a majority of the Board of Directors.  Any vacancy
occurring in any office of the Company shall be filled by the Board of Directors.

 
THE CHIEF EXECUTIVE OFFICER

 
Section 6.                      The Chief Executive Officer shall have and may exercise such powers as are, from time to time, assigned to him by the Board of Directors and as may be provided by law, and shall preside at all meetings of the Board of Directors (if the Chief Executive

Officer is also a director) or stockholders in the event that the Chairman of the Board is absent.
 

Section 7.                      The Chief Executive Officer may execute bonds, mortgages and other contracts requiring a seal under the seal of the Company, except where required by law or these By-laws to be otherwise signed and executed and except where the signing and
execution thereof shall be expressly delegated by the Board of Directors to some other officer or agent of the Company.

 
THE CHAIRMAN OF THE BOARD

 
Section 8.                      The Chairman of the Board shall preside at all meetings of the Board of Directors and of the stockholders.  The Chairman of the Board shall have and may exercise such powers as are, from time to time, assigned to him by the Board of Directors and as

may be provided by law.
 

Section 9.                      The Chairman of the Board may execute bonds, mortgages and other contracts requiring a seal under the seal of the Company, except where required by law or these By-laws to be otherwise signed and executed and except where the signing and
execution thereof shall be expressly delegated by the Board of Directors to some other officer or agent of the Company.

 
THE PRESIDENT AND VICE PRESIDENTS

 
Section 10.                      In the absence of the Chief Executive Officer and the Chairman of the Board, the President shall preside at all meetings of the stockholders and the Board of Directors (if, in the case of meetings of the Board of Directors, the President is also a

director).  In the absence of the Chairman of the Board and the Chief Executive Officer, or in the event of their inability or refusal to act, the President shall perform the duties of the Chairman of the Board (if the President is a director) and the Chief Executive Officer and, when so acting,
shall have all the powers of and be subject to all the restrictions upon the Chairman of the Board and the Chief Executive Officer.  The President shall perform such other duties and have such other powers as the Board of Directors may from time to time prescribe.
 

Section 11.                      The President may execute bonds, mortgages and other contracts requiring a seal under the seal of the Company, except where required by law or these By-laws to be otherwise signed and executed and
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except where the signing and execution thereof shall be expressly delegated by the Board of Directors to some other officer or agent of the Company.
 

Section 12.                      In the absence of the President or in the event of his inability or refusal to act, the Executive Vice President, if any (or in the event there be more than one Executive Vice President, the Executive Vice President in the order designated by the Board of
Directors, or in the absence of any designation, then in the order of their election), shall perform the duties of the President and, when so acting, shall have all the powers of and be subject to all the restrictions upon the President.  In the absence of the President and all the Executive Vice
Presidents or in the event of their inability or refusal to act, the Senior Vice President, if any (or in the event there be more than one Senior Vice President, the Senior Vice President in the order designated by the Board of Directors, or in the absence of any designation, then in the order of
their election), shall perform the duties of the President and, when so acting, shall have all the powers of and be subject to all the restrictions upon the President.  In the absence of the President, all Executive Vice Presidents and all Senior Vice Presidents or in the event of their inability or
refusal to act, the Vice President, if any (or in the event there be more than one Vice President, the Vice President, in the order designated by the Board of Directors, or in absence of any designation, then in order of their election), shall perform the duties of the President and, when so
acting, shall have all the powers of and be subject to all the restrictions upon the President.  The Executive Vice Presidents, the Senior Vice Presidents and Vice Presidents shall perform such other duties and have such other powers as the Board of Directors may from time to time
prescribe.
 

THE SECRETARY AND ASSISTANT SECRETARY
 

Section 13.                      The Secretary shall attend all meetings of the Board of Directors and all meetings of the stockholders and record all the proceedings of the meetings of the Company and of the Board of Directors in a book to be kept for that purpose and shall perform
like duties for the standing committees when required.  The Secretary shall give, or cause to be given, notice of all meetings of the stockholders and special meetings of the Board of Directors, and shall perform such other duties as may be prescribed by the Board of Directors or the
Chairman of the Board, under whose supervision he shall be.  The Secretary and any Assistant Secretaries shall have custody of the common seal(s) of the Company and shall have the authority to affix the same to any instrument requiring it and, when so affixed, it may be attested by the
signature of the Secretary or any Assistant Secretary.  The Board of Directors may give general authority to any other officer to affix the seal of the Company and to attest the affixing by his or her signature.
 

Section 14.                      The Assistant Secretary, if any, or, if there be more than one, the Assistant Secretaries in the order determined by the Board of Directors (or if there be no such determination, then in the order of their election) shall, in the absence of the Secretary or in
the event of his inability or refusal to act, perform the duties and exercise the powers of the Secretary and shall perform such other duties and have such other powers as the Board of Directors may from time to time prescribe.
 

THE TREASURER AND ASSISTANT TREASURER
 

Section 15.                      The Treasurer or, if there is no Treasurer, a Vice President shall have the custody of the corporate funds and securities and shall keep full and accurate accounts of receipts and disbursements in books belonging to the Company and shall deposit all
moneys and other valuable effects in the name and to the credit of the Company in such depositories as may be designated by the Board of Directors.
 

Section 16.                      The Treasurer or, if there is no Treasurer, a Vice President shall disburse the funds of the Company as may be ordered by the Board of Directors, taking proper vouchers for such disbursements, and shall render to the Chairman of the Board and the
Board of Directors, at its regular meetings, or when the Board of Directors so requires, an account of all his transactions as Treasurer and of the financial condition of the Company.
 

Section 17.                      The Assistant Treasurer, if any, or, if there shall be more than one, the Assistant Treasurers in the order determined by the Board of Directors (or if there be no such determination, then in the order of their election) shall, in the absence of the Treasurer or
in the event of his inability or refusal to act, perform the duties and exercise the powers of the Treasurer and shall perform such other duties and have such other powers as the Board of Directors may from time to time prescribe.
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ARTICLE VII

CERTIFICATES OF SHARES
 

Section 1.                      Every holder of shares of stock in the Company shall be entitled to have a certificate signed by, or in the name of the Company by, the Chairman of the Board or the President or an Executive Vice President, or a Senior Vice President or a Vice President,
and by the Secretary or an Assistant Secretary or the Treasurer or an Assistant Treasurer of the Company, certifying the number of shares owned by him in the Company, provided that the Board of Directors may provide by resolution or resolutions that some or all of any or all classes or
series of stock shall be uncertificated shares.
 

Certificates may be issued for partly paid shares and in such case upon the face or back of the certificates issued to represent any such partly paid shares the total amount of the consideration to be paid therefor and the amount paid thereon shall be specified.
 

If the Company shall be authorized to issue more than one class of stock or more than one series of any class, the powers, designations, preferences and relative, participating, optional or other special rights of each class of stock or series thereof and the qualifications, limitations
or restrictions of such preferences and/or rights shall be set forth in full or summarized on the face or back of the certificate which the Company shall issue to represent such class or series of stock, provided that, except as otherwise provided in Section 202 of the DGCL, or a comparable
provision, as then in effect, in lieu of the foregoing requirements, there may be set forth on the face or back of the certificate which the Company shall issue to represent such class or series of stock a statement that the Company will furnish without charge to each stockholder who so
requests the powers, designations, preferences and relative, participating, optional or other special rights of each class of stock or series thereof and the qualifications, limitations or restrictions of such preferences and/or rights.
 

Section 2.                      Any or all of the signatures and/or the seal of the Company on the certificate may be facsimile.  In case any officer, transfer agent or registrar who has signed or whose facsimile signature has been placed upon a certificate shall have ceased to be such
officer, transfer agent or registrar before such certificate is issued, it may be issued by the Company with the same effect as if he were such officer, transfer agent or registrar at the date of issue.

 
LOST CERTIFICATES

 
Section 3.                      The Board of Directors, either directly or through the Secretary as its designee, may direct a new certificate or certificates or uncertificated shares to be issued in place of any certificate or certificates theretofore issued by the Company alleged to have

been lost, stolen or destroyed, upon the making of an affidavit of that fact by the person claiming the certificate of stock to be lost, stolen or destroyed.  When authorizing such issue of a new certificate or certificates or uncertificated shares, the Board of Directors or the Secretary may, in
its or his discretion and as a condition precedent to the issuance thereof, require the owner of such lost, stolen or destroyed certificate or certificates, or his legal representative, to advertise the same in such manner as it or he shall require and/or to give the Company a bond or indemnity in
such sum as it or he may direct as indemnity against any claim that may be made against the Company with respect to the certificate alleged to have been lost, stolen or destroyed.

 
TRANSFER OF SHARES

 
Section 4.                      Upon surrender to the Company or the transfer agent of the Company of a certificate for shares of stock duly endorsed or accompanied by proper evidence of succession, assignation or authority to transfer and, where applicable, a duly executed instrument

of transfer, it shall be the duty of the Company to issue a new certificate to the person entitled thereto, cancel the old certificate and record the transaction upon its books.
 

FIXING RECORD DATE
 

Section 5.                      (a)           In order that the Company may determine the stockholders entitled to notice of any meeting of stockholders or any adjournment thereof, the Board of Directors may fix a record date, which record
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date shall not precede the date upon which the resolution fixing the record date is adopted by the Board of Directors, and which record date shall, unless otherwise be required by law, not be more than sixty (60) nor less than ten (10) days before the date of such meeting.  If the Board of
Directors so fixes a date, such date shall also be the record date for determining the stockholders entitled to vote at such meeting unless the Board of Directors determines, at the time it fixes such record date, that a later date on or before the date of the meeting shall be the date for making
such determination.  If no record date is fixed by the Board of Directors, the record date for determining stockholders entitled to notice of or to vote at a meeting of stockholders shall be at the close of business on the day next preceding the day on which notice is given, or, if notice is
waived, at the close of business on the day next preceding the day on which the meeting is held.  A determination of stockholders of record entitled to notice of or to vote at a meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that the Board of
Directors may fix a new record date for determination of stockholders entitled to vote at the adjourned meeting, and in such case shall also fix as the record date for stockholders entitled to notice of such adjourned meeting the same or an earlier date as that fixed for determination of
stockholders entitled to vote in accordance herewith at the adjourned meeting.
 

(b)           In order that the Company may determine the stockholders entitled to receive payment of any dividend or other distribution or allotment of any rights, or entitled to exercise any rights in respect of any change, conversion or exchange of stock or for the purpose of any
other lawful action, the Board of Directors may fix a record date, which shall not be more than sixty (60) days prior to such other action.  If no such record date is fixed, the record date for determining stockholders for any such purpose shall be at the close of business on the day on which
the Board of Directors adopts the resolution relating thereto.
 

(c)           Unless otherwise restricted by the Certificate of Incorporation, in order that the Company may determine the stockholders entitled to express consent to corporate action in writing without a meeting, the Board of Directors may fix a record date, which record date shall
not precede the date upon which the resolution fixing the record date is adopted by the Board of Directors, and which record date shall not be more than ten (10) days after the date upon which the resolution fixing the record date is adopted by the Board of Directors.  If no record date for
determining stockholders entitled to express consent to corporate action in writing without a meeting is fixed by the Board of Directors, (i) when no prior action of the Board of Directors is required by law, the record date for such purpose shall be the first date on which a signed written
consent setting forth the action taken or proposed to be taken is delivered to the corporation in accordance with applicable law, and (ii) if prior action by the Board of Directors is required by law, the record date for such purpose shall be at the close of business on the day on which the
Board of Directors adopts the resolution taking such prior action.
 

REGISTERED STOCKHOLDERS
 

Section 6.                      The Company shall be entitled to recognize the exclusive right of a person registered on its books as the owner of shares to receive dividends, and to vote as such owner, and shall not be bound to recognize any equitable or other claim to or interest in such
share or shares on the part of any other person, whether or not it shall have express or other notice thereof, except as otherwise provided by the laws of Delaware.
 

Section 7.                      In the case of the death of a stockholder, the survivor or survivors where the deceased stockholder was a joint holder, and the legal personal representatives of the deceased stockholder where the deceased stockholder was a sole holder, shall be the only
persons recognized by the Company as having any title to the deceased stockholder’s interest in the stock.  Nothing herein contained shall release the estate of a deceased joint holder from any liability in respect of any share which had been jointly held by such deceased stockholder with
other persons.  Subject to the applicable provisions of the DGCL, for the purpose of this By-law, legal personal representative means the executor or administrator of a deceased stockholder or such other person as the Board of Directors may in its absolute discretion decide as being
properly authorized to deal with the stock of a deceased stockholder.
 

Section 8.                      Any person becoming entitled to a share of capital stock of the Company in consequence of the death or bankruptcy of any stockholder may be registered as a stockholder upon such evidence as the Board of Directors may deem sufficient or may elect to
nominate some person to be registered as a transferee of such share, and in such case the person becoming entitled shall execute in favor of such nominee an instrument of transfer.  On the presentation thereof to the Board of Directors, accompanied by such evidence as the Board of
Directors may
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require to prove the title of the transferor, the transferee shall be registered as a stockholder but the Board of Directors shall, in either case, have the same right to decline or suspend registration as it would have had in the case of a transfer of the share by that stockholder before such
stockholder’s death or bankruptcy, as the case may be.
 

Section 9.                      In addition to any rights of stockholders under the DGCL, minutes of meetings of stockholders shall be open for inspection by any stockholder or director without charge for not less than two hours during business hours each day subject to such
reasonable restrictions as the Company may impose.  In addition to any rights of stockholders under the DGCL, any stockholder shall be entitled to be furnished within seven days after he or she has made a request to the Secretary with a copy of any such minutes on the payment of a
reasonable charge.

 
ARTICLE VIII

GENERAL PROVISIONS
 

DIVIDENDS
 

Section 1.                      Dividends upon the stock of the Company, subject to the provisions of the DGCL, if any, may be declared by the Board of Directors at any regular or special meeting, pursuant to law.  Dividends may be paid in cash, in property, or in shares of stock,
subject to the provisions of the DGCL.
 

Section 2.                      Before payment of any dividend, there may be set aside out of any funds of the Company available for dividends such sum or sums as the directors from time to time, in their absolute discretion, think proper as a reserve or reserves to meet contingencies,
or for repairing or maintaining any property of the Company, or for such other purpose as the directors shall think conducive to the interest of the Company, and the directors may modify or abolish any such reserve in the manner in which it was created.

 
CHECKS

 
Section 3.                      All checks or demands for money and notes of the Company shall be signed by such officer or officers or such other person or persons as the Board of Directors may from time to time designate.

 
FISCAL YEAR

 
Section 4.                      The fiscal year of the Company shall be the calendar year unless another fiscal year is fixed by resolution of the Board of Directors.

 
ACCOUNTS

 
Section 5.                      The Board of Directors shall cause to be kept proper records of account with respect to all transactions of the Company.  Such records of account shall be kept at the registered office of the Company or at such other place as the Board thinks fit and shall

be available for inspection by the directors during normal business hours.
 

Section 6.                      The accounts of the Company shall be audited at least once in every year unless each director and stockholder agrees to waive the audit requirement.
 

SEAL
 

Section 7.                      The Board of Directors may adopt a corporate seal having inscribed thereon the name of the Company, the year of its organization and the words “Corporate Seal, Delaware.”  The seal may be used by causing it or a facsimile thereof to be impressed or
affixed or reproduced or otherwise.
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INDEMNIFICATION AND ADVANCEMENT OF EXPENSES
 

Section 8.                      The Company shall indemnify its officers, directors and employees to the fullest extent possible except as prohibited by the DGCL.
 

Expenses (including attorneys’ fees) incurred by an officer or director of the Company in defending any civil, criminal, administrative or investigative action, suit or proceeding shall be paid by the Company in advance of the final disposition of such action, suit or proceeding
upon receipt of an undertaking by or on behalf of such director or officer to repay such amount if it shall ultimately be determined that he is not entitled to be indemnified by the Company as authorized by relevant sections of the DGCL.
 

The indemnification and advancement of expenses provided by this section shall not be deemed exclusive of any other rights which any officer, director or employee, as such, may have or hereafter acquire under the DGCL, any provision of these By-laws, or any agreement or
otherwise.  Any repeal or modification of the foregoing provisions of this section shall not adversely affect any right or protection existing at the time of such repeal or modification.

 
NUMBER AND GENDER

 
Section 9.                      Words used herein, regardless of the number and gender specifically used, shall be  deemed and construed to include any other number, singular or plural, and any other gender, masculine, feminine or neuter, as the context requires.

 
SEPARABILITY

 
Section 10.                      In case any provision of these By-laws shall be invalid, illegal or unenforceable, the validity, legality and enforceability of the remaining provisions shall not in any way be affected or impaired thereby.

 
ARTICLE IX

AMENDMENTS
 

Section 1.                      No provision in these By-laws shall be rescinded, altered or amended and no new provision in these By-laws shall be made until the same has been approved by either: (a) a resolution of the stockholders or (b) a resolution of each of the Board of Directors
and stockholders.
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PART II
 

INFORMATION NOT REQUIRED IN PROSPECTUS
 
Item 20.                      Indemnification of Officers And Directors
 

Section 102(b)(7) of the DGCL permits a corporation, in its certificate of incorporation, to limit or eliminate, subject to certain statutory limitations, the liability of directors to the corporation or its stockholders for monetary damages for breaches of fiduciary duty, except for
liability (a) for any breach of the director’s duty of loyalty to the corporation or its stockholders, (b) for acts or omissions not in good faith or which involve intentional misconduct or a knowing violation of law, (c) under Section 174 of the DGCL or (d) for any transaction from which
the director derived an improper personal benefit.
 

Under Section 145 of the DGCL, a corporation may indemnify a director, officer, employee or agent of the corporation (or a person who is or was serving at the request of the corporation as a director, officer, employee or agent of another corporation, partnership, joint
venture, trust or other enterprise) against expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement actually and reasonably incurred by the person if he acted in good faith and in a manner he reasonably believed to be in or not opposed to the best interests
of the corporation and, with respect to any criminal action or proceeding, had no reasonable cause to believe his conduct was unlawful.  However, in the case of an action brought by or in the right of a corporation, the corporation may indemnify a director, officer, employee or agent of
the corporation (or a person who is or was serving at the request of the corporation as a director, officer, employee or agent of another corporation, partnership, joint venture, trust or other enterprise) only against expenses (including attorneys’ fees) actually and reasonably incurred by
him if he acted in good faith and in a manner he reasonably believed to be in or not opposed to the best interests of the corporation, except that no indemnification may be made in respect of any claim, issue or matter as to which such person shall have been adjudged to be liable to the
corporation unless and only to the extent the appropriate court finds that, in view of all the circumstances of the case, such person is fairly and reasonably entitled to indemnity for such expenses as the court shall deem proper.
 

The new XOMA Delaware certificate of incorporation provides that no director of XOMA Delaware shall be liable to XOMA Delaware or its stockholders for monetary damages for breach of fiduciary duty as a director (including with regard to any actions taken or omitted
as a director of XOMA Bermuda, whether taken or omitted prior to the Effective Time, in connection with the discontinuance of XOMA Bermuda in Bermuda or the continuance of XOMA Bermuda in State of Delaware or otherwise) except to the extent that such exemption from
liability or limitation thereof is not permitted under the DGCL as currently in effect or as the same may hereafter be amended.  This provision in the certificate of incorporation does not eliminate the directors’ fiduciary duty, and in appropriate circumstances, equitable remedies such as
injunctive or other forms of non-monetary relief will remain available under Delaware law.  In addition, each director will be subject to liability for breach of the director’s duty of loyalty to XOMA Delaware, for acts or omissions not in good faith or involving intentional misconduct,
for knowing violations of law, for actions leading to improper personal benefit to the director, and for payment of dividends or approval of stock repurchases or redemptions that are unlawful under Delaware law.  The provision also does not affect a director’s responsibilities under any
other law, such as the federal securities laws or state or federal environmental laws.
 

The new XOMA Delaware by-laws also provide that XOMA Delaware shall indemnify its officers, directors and employees to the fullest extent possible except as prohibited by the DGCL.  For purposes of the indemnification described in this paragraph, references to
XOMA Delaware include XOMA Ltd. as incorporated under Bermuda law prior to the continuance of its existence under Delaware law as XOMA Delaware.  XOMA Delaware will remain obligated on any indemnification obligations of XOMA Bermuda arising prior to the
Domestication.
 
Item 21.                      Exhibits And Financial Statement Schedules
 

(a)           Exhibits.  The following exhibits are filed as part of this Registration Statement:
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EXHIBIT INDEX
 
 
Exhibit
Number  

 
Description

3.1 Form of New Certificate of Incorporation of XOMA Corporation (included as Appendix A to the prospectus included in this registration statement.)*
3.2 Form of New By-Laws of XOMA Corporation (included as Appendix B to the prospectus included in this registration statement)*
4.1 Shareholder Rights Agreement dated as of February 26, 2003 by and between XOMA Ltd. and Mellon Investor Services LLC as Rights Agent (Exhibit 4.1)(1)
4.1A Amendment to Shareholder Rights Agreement dated December 21, 2010 between XOMA Ltd. and Wells Fargo Bank, N.A. as Rights Agent (Exhibit 4.1A)(2)
4.1B Form of Amendment No. 2 to Shareholder Rights Agreement dated _________, 2011 between XOMA Corporation and Wells Fargo Bank, N.A. as Rights Agent**
4.2 Form of Certificate of Designations of Series A Preferred Stock (Exhibit A to Exhibit 4.1)(1)
4.3 Indenture between XOMA Ltd. and Wells Fargo Bank, National Association, as trustee, relating to the Company’s 6.50% Convertible SNAPs SM due February 1, 2012 (Exhibit 2)(3)
4.4 Form of Warrant (May 2009 Warrants) (Exhibit 10.2)(4)
4.4A Form of Amended and Restated Warrant (May 2009 Warrants) (Exhibit 10.5)(5)
4.5 Form of Warrant (June 2009 Warrants) (Exhibit 10.2)(6)
4.5A Form of Amended and Restated Warrant (June 2009 Warrants) (Exhibit 10.6)(5)
4.6 Form of Warrant (February 2010 Warrants) (Exhibit 10.2)(5)
4.7 Form of Senior Debt Indenture between XOMA Ltd. and one or more trustees to be named (Exhibit 4.6)(7)
4.8 Form of Subordinated Debt Indenture between XOMA Ltd. and one or more trustees to be named (Exhibit 4.7)(7)
5.1 Legal Opinion of Richards, Layton & Finger, P.A.**
5.2 Legal Opinion of Cahill Gordon & Reindel LLP**
10.1 1981 Share Option Plan as amended and restated (Exhibit 10.1)(8)
10.1A Form of Share Option Agreement for 1981 Share Option Plan (Exhibit 10.1A)(9)
10.2 Restricted Share Plan as amended and restated (Exhibit 10.2)(8)
10.2A Form of Share Option Agreement for Restricted Share Plan (Exhibit 10.2A)(9)
10.3 2007 CEO Share Option Plan (Exhibit 10.7)(10)
10.4 1992 Directors Share Option Plan as amended and restated (Exhibit 10.3)(8)
10.4A Form of Share Option Agreement for 1992 Directors Share Option Plan (initial grants) (Exhibit 10.3A)(9)
10.4B Form of Share Option Agreement for 1992 Directors Share Option Plan (subsequent grants) (Exhibit 10.3B)(9)
10.5 2002 Director Share Option Plan (Exhibit 10.10)(11)
10.6 2010 Long Term Incentive and Share Award Plan as amended (Exhibit 10.1)(12)
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Exhibit
Number

 
Description

10.6A Form of Share Option Agreement for 2010 Long Term Incentive and Share Award Plan (Exhibit 10.5A)(8)
10.7 Management Incentive Compensation Plan as amended and restated (Exhibit 10.3)(13)
10.7A CEO Incentive Compensation Plan (Exhibit 10.4A)(9)
10.7B Bonus Compensation Plan (Exhibit 10.4B)(9)
10.8 1998 Employee Share Purchase Plan as amended and restated (Exhibit 10.1)(12)
10.9 Form of Amended and Restated Indemnification Agreement for Officers (Exhibit 10.6)(14)
10.9A Form of Amended and Restated Indemnification Agreement for Employee Directors (Exhibit 10.7)(14)
10.9B Form of Amended and Restated Indemnification Agreement for Non-employee Directors (Exhibit 10.8)(14)
10.10 Amended and Restated Employment Agreement entered into between XOMA (US) LLC and Steven B. Engle, dated as of December 30, 2008 (Exhibit 10.7)(15)
10.10A Amended and Restated Employment Agreement entered into between XOMA (US) LLC and Patrick J. Scannon, dated as of December 30, 2008 (Exhibit 10.7A)(15)
10.10B Amended and Restated Employment Agreement entered into between XOMA (US) LLC and Fred Kurland, dated as of December 29, 2008 (Exhibit 10.7B)(15)
10.10C Amended and Restated Employment Agreement entered into between XOMA (US) LLC and Christopher J. Margolin, dated as of December 30, 2008 (Exhibit 10.7C)(15)
10.10D Amended and Restated Employment Agreement entered into between XOMA (US) LLC and Charles C. Wells, dated as of December 30, 2008 (Exhibit 10.7D)(15)
10.10E Employment Agreement effective as of May 31, 2011 between XOMA (US) LLC and Paul Rubin (Exhibit 10.1)(16)
10.10F Employment Agreement effective as of August 31, 2011 between XOMA (US) LLC and John Varian (Exhibit 10.2)(17)
10.11 Consulting Agreement effective as of August 3, 2007 between XOMA (US) LLC and John L. Castello  (Exhibit 10.8)(10)
10.11A Consulting Agreement effective as of August 31, 2011 between XOMA (US) LLC and Steven B. Engle (Exhibit 10.1)(17)
10.12 Form of Change of Control Severance Agreement entered into between XOMA Ltd. and certain of its executives, with reference schedule (Exhibit 10.12)(2)
10.13 Lease of premises at 890 Heinz Street, Berkeley, California dated as of July 22, 1987 (Exhibit 10.12)(18)
10.14 Lease of premises at Building E at Aquatic Park Center, Berkeley, California dated as of July 22, 1987 and amendment thereto dated as of April 21, 1988 (Exhibit 10.13)(18)
10.15 Lease of premises at Building C at Aquatic Park Center, Berkeley, California dated as of July 22, 1987 and amendment thereto dated as of August 26, 1987 (Exhibit 10.14)(18)
10.16 Letter of Agreement regarding CPI adjustment dates for leases of premises at Buildings C, E and F at Aquatic Park Center, Berkeley, California dated as of July 22, 1987 (Exhibit 10.15)(18)
10.17 Lease of premises at 2910 Seventh Street, Berkeley, California dated March 25, 1992 (Exhibit 10.16)(18)
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Exhibit
Number

 
Description

10.17A Fifth amendment to lease of premises at 2910 Seventh Street, Berkeley, California dated June 1, 2006 (Exhibit 10.58)(19)
10.18 Lease of premises at 5860 and 5864 Hollis Street, Emeryville, California dated as of November 2, 2001 (with addendum) (Exhibit 10.19)(20)
10.19 Lease of premises at 2850 Seventh Street, Second Floor, Berkeley, California dated as of December 28, 2001 (with addendum and guaranty) (Exhibit 10.20)(20)
10.20 Amended and Restated Research and License Agreement dated September 1, 1993, between the Company and New York University (with certain confidential information omitted, which omitted information is the subject of a confidential

treatment request and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.28)(18)
10.20A Third Amendment to License Agreement dated June 12, 1997, between the Company and New York University (with certain confidential information omitted, which omitted information is the subject of a confidential treatment request and has

been filed separately with the Securities and Exchange Commission) (Exhibit 10.28A)(18)
10.20B Fourth Amendment to License Agreement dated December 23, 1998, between the Company and New York University (Exhibit 10.22B)(21)
10.20C Fifth Amendment to License Agreement dated June 25, 1999, between the Company and New York University (with certain confidential information omitted, which omitted information is the subject of a confidential treatment request and has

been filed separately with the Securities and Exchange Commission) (Exhibit 10.21C)(22)
10.20D Sixth Amendment to License Agreement dated January 25, 2000, between the Company and New York University (with certain confidential information omitted, which omitted information is the subject of a confidential treatment request and has

been filed separately with the Securities and Exchange Commission) (Exhibit 10.1)(23)
10.20E Seventh Amendment to License Agreement by and among New York University, XOMA Technology Limited and XOMA Ireland Limited effective as of November 10, 2004 (with certain confidential information omitted, which omitted

information is the subject of a confidential treatment request and has been filed separately with the Securities and Exchange Commission) (Exhibit 3)(24)
10.21 Second Amended and Restated Collaboration Agreement dated January 12, 2005, by and between XOMA (US) LLC and Genentech, Inc. (with certain confidential information omitted, which omitted information is the subject of a confidential

treatment request and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.26C)(25)
10.21A Agreement related to LUCENTIS® License Agreement and RAPTIVA® Collaboration Agreement dated September 9, 2009, by and between XOMA (Bermuda) Ltd., XOMA (US) LLC and Genentech, Inc. (with certain confidential information

omitted, which omitted information is the subject of a confidential treatment request and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.18A)(26)
10.22 License Agreement by and between XOMA Ireland Limited and MorphoSys AG, dated as of February 1, 2002 (with certain confidential information omitted, which omitted information is the subject of a confidential treatment request and has

been filed separately with the Securities and Exchange Commission) (Exhibit 10.43)(27)
10.23 Amended and Restated License Agreement by and between XOMA Ireland Limited and DYAX Corp., dated as of October 27, 2006 (with certain confidential information omitted, which omitted information is the subject of a confidential

treatment request and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.32)(14)
10.24 License Agreement by and between XOMA Ireland Limited and Cambridge Antibody Technology Limited, dated as of December 22, 2002 (with certain confidential information omitted, which omitted information is the subject of a confidential

treatment request and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.46)(1)
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Exhibit
Number

 
Description

10.25 License Agreement, dated as of December 29, 2003, by and between Diversa Corporation and XOMA Ireland Limited (with certain confidential information omitted, which omitted information is the subject of a confidential treatment request and
has been filed separately with the Securities and Exchange Commission) (Exhibit 2)(28)

10.25A GSSM License Agreement, effective as of May 2, 2008, by and between Verenium Corporation and XOMA Ireland Limited (Exhibit 10.25A)(2)
10.26 Agreement, dated February 27, 2004, by and between Chiron Corporation and XOMA (US) LLC (with certain confidential information omitted, which omitted information is the subject of a confidential treatment request and has been filed

separately with the Securities and Exchange Commission) (Exhibit 10.50)(29)
10.26A Research, Development and Commercialization Agreement, dated as of May 26, 2005, by and between Chiron Corporation and XOMA (US) LLC (with certain confidential information omitted, which omitted information is the subject of a

confidential treatment request and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.2)(30)
10.26B Secured Note Agreement, dated as of May 26, 2005, by and between Chiron Corporation and XOMA (US) LLC (with certain confidential information omitted, which omitted information is the subject of a confidential treatment request and has

been filed separately with the Securities and Exchange Commission) (Exhibit 10.3)(30)
10.26C Amended and Restated Research, Development and Commercialization Agreement, executed November 7, 2008, by and between Novartis Vaccines and Diagnostics, Inc. (formerly Chiron Corporation) and XOMA (US) LLC (with certain

confidential information omitted, which omitted information is the subject of a confidential treatment request and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.24C)(31)
10.26D Manufacturing and Technology Transfer Agreement, executed December 16, 2008, by and between Novartis Vaccines and Diagnostics, Inc. (formerly Chiron Corporation) and XOMA (US) LLC (with certain confidential information omitted,

which omitted information is the subject of a confidential treatment request and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.24D)(31)
10.27 Collaboration Agreement, dated as of September 23, 2004, by and between Aphton Corporation and XOMA (US) LLC (with certain confidential information omitted, which omitted information is the subject of a confidential treatment request

and has been filed separately with the Securities and Exchange Commission) (Exhibit 2)(32)
10.28 Agreement dated March 8, 2005, between XOMA (US) LLC and the National Institute of Allergy and Infectious Diseases (with certain confidential information omitted, which omitted information is the subject of a confidential treatment request

and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.53)(25)
10.28A Agreement dated July 28, 2006, between XOMA (US) LLC and the National Institute of Allergy and Infectious Diseases (Exhibit 10.60)(19)
10.28B Agreement dated September 15, 2008, between XOMA (US) LLC and the National Institute of Allergy and Infectious Diseases  (with certain confidential information omitted, which omitted information is the subject of a confidential treatment

request and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.39)(33)
10.28C Second Amendment to Agreement dated September 15, 2008, between XOMA (US) LLC and the National Institute of Allergy and Infectious Diseases (Exhibit 10.24C)(34)
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Exhibit
Number

 
Description

10.28D Agreement dated September 30, 2011, between XOMA (US) LLC and the National Institute of Allergy and Infectious Diseases*
10.29 License Agreement, effective as of June 20, 2005, by and between Merck & Co., Inc. and XOMA Ireland Limited (with certain confidential information omitted, which omitted information is the subject of a confidential treatment request and has

been filed separately with the Securities and Exchange Commission) (Exhibit 10.4)(30)
10.30 Form of Dealer Manager Agreement relating to the Company’s 6.50% Convertible SNAPs SM due February 1, 2012 (Exhibit 1.1)(35)
10.30A Form of Placement Agreement relating to the Company’s 6.50% Convertible SNAPs SM due February 1, 2012 (Exhibit 1.2)(35)
10.31 Collaboration Agreement dated as of May 22, 2006, by and between Schering Corporation, acting through its Schering-Plough Research Institute division, and XOMA (US) LLC (with certain confidential information omitted, which omitted

information is the subject of a confidential treatment request and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.59)(19)
10.32 Collaboration Agreement, dated as of November 1, 2006, between  Takeda Pharmaceutical Company Limited and XOMA (US) LLC (with certain confidential information omitted, which omitted information is the subject of a confidential

treatment request and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.46)(14)
10.32A First Amendment to Collaboration Agreement, effective as of February 28, 2007, between Takeda Pharmaceutical Company Limited and XOMA (US) LLC (with certain confidential information omitted, which omitted information is the subject

of a confidential treatment request and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.48)(336)
10.32B Second Amendment to Collaboration Agreement, effective as of February 9, 2009, among Takeda Pharmaceutical Company Limited and XOMA (US) LLC (with certain confidential information omitted, which omitted information is the subject

of a confidential treatment request and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.31B)(31)
10.33 Loan Agreement, dated as of November 9, 2006, between Goldman Sachs Specialty Lending Holdings, Inc., XOMA (US) LLC and XOMA Ltd. (with certain confidential information omitted, which omitted information is the subject of a

confidential treatment request and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.47)(14)
10.33A Amended & Restated Loan Agreement, dated as of May 9, 2008 between Goldman Sachs Specialty Lending Holdings, Inc., XOMA Ltd. and XOMA (US) LLC (with certain confidential information omitted, which omitted information is the

subject of a confidential treatment request and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.37)(37)
10.34 License Agreement, effective as of August 27, 2007, by and between Pfizer Inc. and XOMA Ireland Limited (with certain confidential information omitted, which omitted information is the subject of a confidential treatment request and has been

filed separately with the Securities and Exchange Commission) (Exhibit 2)(38)
10.35 Common Stock Purchase Agreement, dated as of October 21, 2008, by and between XOMA Ltd. and Azimuth Opportunity Ltd.  (Exhibit 10.1)(39)
10.35A Common Stock Purchase Agreement, dated as of July 23, 2010, by and between XOMA Ltd. and Azimuth Opportunity Ltd. (Exhibit 10.1)(40)
10.36 Securities Purchase Agreement dated May 15, 2009, between XOMA Ltd. and the investors named therein (Exhibit 10.1)(4)
10.36A Engagement Letter dated May 15, 2009 (Exhibit 10.3)(4)
10.36B Securities Purchase Agreement dated June 5, 2009, between XOMA Ltd. and the investors named therein (Exhibit 10.1)(6)
10.36C Engagement Letter dated June 4, 2009 (Exhibit 10.3)(6)
10.37 Discovery Collaboration Agreement dated September 9, 2009, by and between XOMA Development Corporation and Arana Therapeutics Limited (with certain confidential information omitted, which omitted information is the subject of a

confidential treatment request and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.35)(41)
10.38 At Market Issuance Sales Agreement dated July 14, 2009, between XOMA Ltd. and Wm Smith & Co. (Exhibit 10.36)(26)
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Exhibit
Number

 
Description

10.38A At Market Issuance Sales Agreement dated October 26, 2010, between XOMA Ltd. and Wm Smith & Co. and McNicoll, Lewis & Vlak LLC (Exhibit 10.1)(42)
10.38B At Market Issuance Sales Agreement dated February 4, 2011 between XOMA Ltd. and McNicoll, Lewis & Vlak LLC (Exhibit 1.2)(7)
10.39 Discovery Collaboration Agreement dated October 29, 2009, by and between XOMA Development Corporation and The Chemo-Sero-Therapeutic Research Institute (with certain confidential information omitted, which omitted information is the

subject of a confidential treatment request and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.36)(43)
10.40 Underwriting Agreement dated February 2, 2010 (Exhibit 10.1)(5)
10.41 Warrant Amendment Agreement dated February 2, 2010 (May 2009 Warrants) (Exhibit 10.3)(5)
10.41A Form of Warrant Amendment Agreement dated February 2, 2010 (June 2009 Warrants) (Exhibit 10.4)(5)
10.42 Royalty Purchase Agreement, dated as of August 12, 2010, by and among XOMA CDRA LLC, XOMA (US) LLC, XOMA Ltd. and the buyer named therein (with certain confidential information omitted, which omitted information is the subject

of a confidential treatment request and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.38)(44)
10.43 Collaboration and License Agreement dated as of December 30, 2010, by and between XOMA Ireland Limited, Les Laboratoires Servier and Institut de Recherches Servier (with certain confidential information omitted, which omitted

information is the subject of a confidential treatment request and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.42)(2)
10.43A Loan Agreement dated as of December 30, 2010, by and between XOMA Ireland Limited and Les Laboratoires Servier (with certain confidential information omitted, which omitted information is the subject of a confidential treatment request

and has been filed separately with the Securities and Exchange Commission) (Exhibit 10.42A)(45)
10.44 Foreign Exchange and Options Master Agreement (FEOMA) dated as of May 16, 2011, between Royal Bank of Canada and XOMA Ltd., with letter agreement dated May 17, 2011 (Exhibit 10.1)(46)
21.1 Subsidiaries of the Company (Exhibit 21.1)(2)
23.1 Consent of Independent Registered Public Accounting Firm*
23.2 Consent of Richards, Layton & Finger, P.A. (included in Exhibit 5.1)**
23.3 Consent of Cahill Gordon & Reindel llp (included in Exhibit 5.2)**
24.1 Power of Attorney (included on signature page hereto)*
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_______________________
 
* Filed herewith.
** To be filed by amendment.
1 Incorporated by reference to the referenced exhibit to the Company’s Annual Report on Form 10-K for the fiscal year ended December 31, 2002.
2 Incorporated by reference to the referenced exhibit to the Company’s Annual Report on Form 10-K for the fiscal year ended December 31, 2010.
3 Incorporated by reference to the referenced exhibit to the Company’s Current Report on Form 8-K filed February 13, 2006.
4 Incorporated by reference to the referenced exhibit to the Company’s Current Report on Form 8-K filed May 19, 2009.
5 Incorporated by reference to the referenced exhibit to the Company’s Current Report on Form 8-K filed February 2, 2010.
6 Incorporated by reference to the referenced exhibit to the Company’s Current Report on Form 8-K filed June 10, 2009.
7 Incorporated by reference to the referenced exhibit to the Company’s Registration Statement on Form S-3 (File No. 333-172197) filed February 11, 2011.
8 Incorporated by reference to the referenced exhibit to the Company’s Registration Statement on Form S-8 (File No. 333-171429) filed December 27, 2010.
9 Incorporated by reference to the referenced exhibit to the Company’s Annual Report on Form 10-K for the fiscal year ended December 31, 2007.
10 Incorporated by reference to the referenced exhibit to the Company’s Current Report on Form 8-K filed August 7, 2007.
11 Incorporated by reference to the referenced exhibit to the Company’s Registration Statement on Form S-8 (File No. 333-151416) filed June 4, 2008.
12 Incorporated by reference to the referenced exhibit to the Company’s Registration Statement on Form S-8 (File No. 333-174730) filed June 6, 2011.
13 Incorporated by reference to the referenced exhibit to the Company’s Current Report on Form 8-K filed November 6, 2007.
14 Incorporated by reference to the referenced exhibit to the Company’s Annual Report on Form 10-K for the fiscal year ended December 31, 2006.
15 Incorporated by reference to the referenced exhibit to the Company’s Amendment No. 2 to Annual Report on Form 10-K/A for the fiscal year ended December 31, 2009 filed December 27, 2010.
16 Incorporated by reference to the referenced exhibit to the Company’s Current Report on Form 8-K filed June 16, 2011.
17 Incorporated by reference to the referenced exhibit to the Company’s Current Report on Form 8-K filed September 1, 2011.
18 Incorporated by reference to the referenced exhibit to the Company’s Annual Report on Form 10-K for the fiscal year ended December 31, 1997, as amended.
19 Incorporated by reference to the referenced exhibit to the Company’s Quarterly Report on Form 10-Q for the quarterly period ended June 30, 2006.
20 Incorporated by reference to the referenced exhibit to the Company’s Annual Report on Form 10-K for the fiscal year ended December 31, 2001.
21 Incorporated by reference to the referenced exhibit to the Company’s Annual Report on Form 10-K for the fiscal year ended December 31, 1998.
22 Incorporated by reference to the referenced exhibit to the Company’s Annual Report on Form 10-K for the fiscal year ended December 31, 1999.
23 Incorporated by reference to the referenced exhibit to the Company’s Quarterly Report on Form 10-Q for the quarterly period ended March 31, 2000.
24 Incorporated by reference to the referenced exhibit to the Company’s Amendment No. 1 on Form 8-K/A filed November 30, 2004.
25 Incorporated by reference to the referenced exhibit to the Company’s Annual Report on Form 10-K for the fiscal year ended December 31, 2004.
26 Incorporated by reference to the referenced exhibit to the Company’s Quarterly Report on Form 10-Q for the quarterly period ended September 30, 2009.
27 Incorporated by reference to the referenced exhibit to Amendment No. 2 to the Company’s Quarterly Report on Form 10-Q/A for the quarterly period ended March 31, 2002 filed on December 12, 2002.
28 Incorporated by reference to the referenced exhibit to the Company’s Amendment No. 2 on Form 8-K/A filed March 19, 2004.
29 Incorporated by reference to the referenced exhibit to the Company’s Annual Report on Form 10-K for the fiscal year ended December 31, 2003.
30 Incorporated by reference to the referenced exhibit to the Company’s Quarterly Report on Form 10-Q for the quarterly period ended June 30, 2005.
31 Incorporated by reference to the referenced exhibit to the Company’s Annual Report on Form 10-K for the fiscal year ended December 31, 2008.
32 Incorporated by reference to the referenced exhibit to the Company’s Amendment No. 1 on Form 8-K/A filed October 26, 2004.
33 Incorporated by reference to the referenced exhibit to the Company’s Quarterly Report on Form 10-Q for the quarterly period ended September 30, 2008.
34 Incorporated by reference to the referenced exhibit to the Company’s Quarterly Report on Form 10-Q for the quarterly period ended September 30, 2010.
35 Incorporated by reference to the referenced exhibit to Amendment No. 2 to the Company’s Registration Statement on Form S-4 (File No. 333-130441) filed January 11, 2006.
36 Incorporated by reference to the referenced exhibit to Amendment No. 1 to the Company’s Quarterly Report on Form 10-Q/A for the quarterly period ended March 31, 2007 filed on March 5, 2010.
37 Incorporated by reference to the referenced exhibit to Amendment No. 2 to the Company’s Quarterly Report on Form 10-Q/A for the quarterly period ended June 30, 2008 filed on March 5, 2010.
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38 Incorporated by reference to the referenced exhibit to the Company’s Current Report on Form 8-K filed September 13, 2007.
39 Incorporated by reference to the referenced exhibit to the Company’s Current Report on Form 8-K filed October 22, 2008.
40 Incorporated by reference to the referenced exhibit to the Company’s Current Report on Form 8-K filed July 23, 2010.
41 Incorporated by reference to the referenced exhibit to Amendment No. 1 to the Company’s Quarterly Report on Form 10-Q/A for the quarterly period ended September 30, 2009 filed on March 5, 2010.
42 Incorporated by reference to the referenced exhibit to the Company’s Current Report on Form 8-K filed October 26, 2010.
43 Incorporated by reference to the referenced exhibit to the Company’s Annual Report on Form 10-K for the fiscal year ended December 31, 2009.
44 Incorporated by reference to the referenced exhibit to Amendment No. 2 to the Company’s Quarterly Report on Form 10-Q/A for the quarterly period ended September 30, 2010 filed on April 4, 2011.
45 Incorporated by reference to the referenced exhibit to the Company’s Amendment No. 1 to Annual Report on Form 10-K/A for the fiscal year ended December 31, 2010 filed on May 26, 2011.
46 Incorporated by reference to the referenced exhibit to the Company’s Quarterly Report on Form 10-Q for the quarterly period ended June 30, 2011.

The registrants hereby agree to furnish supplementally to the SEC, upon request, a copy of any omitted schedule to any of the agreements contained herein.
 

(b)           No schedules have been included because the information required to be set forth therein is not applicable.
 
Item 22.                      Undertakings
 

The undersigned registrant hereby undertakes:
 

(1)           To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:
 

(a)           To include any prospectus required by section 10(a)(3) of the Securities Act of 1933;
 

(b)           To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-effective amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set
forth in the registration statement.  Notwithstanding the foregoing, any increase or decrease in volume of securities offered (if the total dollar value of securities offered would not exceed that which was registered) and any deviation from the low or high end of the estimated
maximum offering range may be reflected in the form of prospectus filed with the Commission pursuant to Rule 424(b) if, in the aggregate, the changes in volume and price represent no more than 20% change in the maximum aggregate offering price set forth in the
“Calculation of Registration Fee” table in the effective registration statement; and

 
(c)           To include any material information with respect to the plan of distribution not previously disclosed in the registration statement or any material change to such information in the registration statement.

 
(2)           That, for the purpose of determining liability under the Securities Act to any purchaser, each prospectus filed pursuant to Rule 424(b) as part of the registration statement shall be deemed to be part of and included in the registration statement as of the date it is first

used after effectiveness; provided, however, that no statement made in a registration statement or prospectus that is part of the registration statement or made in a document incorporated or deemed incorporated by reference into the registration statement or prospectus that is part of the
registration statement will, as to a purchaser with a time of contract of sale prior to such first use, supersede or modify any statement that was made in the registration statement or prospectus that was part of the registration statement or made in any such document immediately prior to
such date of first use.
 

(3)           The undersigned registrant hereby undertakes that, for purposes of determining any liability under the Securities Act, each filing of the registrant’s annual report pursuant to section 13(a) or section 15(d) of the Securities Exchange Act of 1934 (and, where applicable,
each filing of an employee benefit plan’s annual report pursuant to section 15(d) of the Securities Exchange Act of 1934) that is incorporated by reference in the registration
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statement shall be deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.
 

(4)           Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and controlling persons of the registrants, the registrants have been advised that, in the opinion of the Securities and Exchange Commission, such
indemnification is against public policy and is, therefore, unenforceable.  In the event that a claim for indemnification against such liabilities (other than the payment by the registrant of expenses incurred or paid by a director, officer or controlling person of the registrants in the
successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in connection with the securities being registered, each registrant will, unless in the opinion of its counsel, the matter has been settled by controlling precedent, submit to a
court of appropriate jurisdiction the question whether such indemnification by it is against public policy as expressed in the Securities Act and will be governed by the final adjudication of such issue.
 

(5)           To respond to requests for information that is incorporated by reference into the prospectus within one business day of receipt of such request, and to send the incorporated documents by first-class mail or other equally prompt means.  This includes information
contained in documents filed subsequent to the effective date of the registration statement through the date of responding to the request.
 

(6)           The undersigned registrant hereby undertakes to supply, by means of a post-effective amendment, all information concerning a transaction, and the company being acquired involved therein, that was not the subject of and included in the registration statement when
it became effective.
 

(7)           That, for the purpose of determining liability of the registrant under the Securities Act of 1933 to any purchaser in the initial distribution of the securities, if a primary offering of securities of the undersigned registrant is deemed to occur pursuant to this registration
statement, regardless of the underwriting method used to sell the securities to the purchaser, and if the securities are deemed to be offered or sold to such purchaser by means of any of the following communications, the undersigned registrant will be a seller to the purchaser and will be
considered to offer or sell such securities to such purchaser:
 

(i)           Any preliminary prospectus or prospectus of the undersigned registrant relating to the offering required to be filed pursuant to Rule 424;
 

(ii)           Any free writing prospectus relating to the offering prepared by or on behalf of the undersigned registrant or used or referred to by the undersigned registrant;
 

(iii)           The portion of any other free writing prospectus relating to the offering containing material information about the undersigned registrant or its securities provided by or on behalf of the undersigned registrant; and
 

(iv)           Any other communication that is an offer in the offering made by the undersigned registrant to the purchaser.
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SIGNATURES
 

Pursuant to the requirements of the Securities Act of 1933, the registrant certifies that it has reasonable grounds to believe that it meets all of the requirements for filing on Form S-4 and has duly caused this registration statement to be signed on its behalf by the undersigned,
thereunto duly authorized in the City of Berkeley, State of California, on October 4, 2011.
 

XOMA LTD.
 
 
By:  /s/ John Varian
        Name:   John Varian
        Title:     Interim Chief Executive Officer

 
 



 

POWER OF ATTORNEY
 

KNOW ALL PERSONS BY THESE PRESENTS, that each person whose signature appears below constitutes and appoints John Varian, Fred Kurland and Christopher J. Margolin, and each of them, as his true and lawful attorneys-in-fact and agents, with full power of
substitution and resubstitution, for him and in his name, place and stead, in any and all capacities, to sign any and all amendments (including post-effective amendments) and supplements to this registration statement, and to file the same, with the United States Securities and Exchange
Commission and the Bermuda Registrar of Companies, granting unto said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and necessary to be done in connection therewith, as fully to all intents and
purposes as he might or could do in person, hereby ratifying and confirming all that said attorneys-in-fact and agents, or any of them, or their or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof.
 

Pursuant to the requirements of the Securities Act of 1933, this registration statement has been signed below by the following persons in the capacities and on the dates indicated.
 
Signature Title Date
 
/s/ John Varian
John Varian

 
Interim Chief Executive Officer (Principal Executive Officer) and Director

 
October 4, 2011

 
/s/ Patrick J. Scannon
Patrick J. Scannon M.D., Ph.D.

 
Executive Vice President and Chief Scientific Officer and Director

 
October 4, 2011

 
/s/ Fred Kurland
Fred Kurland

 
Vice President, Finance and Chief Financial Officer (Principal Financial and Accounting Officer)

 
October 4, 2011

 
/s/ W. Denman Van Ness
W. Denman Van Ness

 
Chairman of the Board and Lead Independent Director

 
October 4, 2011

 
/s/ William K. Bowes, Jr.
William K. Bowes, Jr.

 
Director

 
October 4, 2011

 
/s/ Peter Barton Hutt
Peter Barton Hutt

 
Director

 
October 4, 2011

 
/s/ Timothy P. Walbert
Timothy P. Walbert

 
Director

 
October 4, 2011

 
/s/ Jack L. Wyszomierski
Jack L. Wyszomierski

 
Director

 
October 4, 2011

 



EXHIBIT 10.28D
 

OMB Approval 2700-0042
 

AWARD/CONTRACT
1. THIS CONTRACT IS A RATED ORDER           ►
UNDER DPAS (15 CFR 350)

RATING
N/A

PAGE     OF    PAGES
     1                     37

2. CONTRACT (Proc. Inst. Ident.) NO
HHSN272201100031C

3. EFFECTIVE DATE
09/30/2011

4. REQUISITION/PURCHASE REQUEST/PROJECT NO.
2292004

5. ISSUED  BY
                          CODE

 6. ADMINISTERED BY (if other than Item 5) CODE N/A

National Institutes of Health
National Institute of Allergy and Infectious Diseases
DEA, Office of Acquisitions
6700-B Rockledge Drive, Room 3214, MSC 7612
Bethesda, Maryland 20892-7612

 
MID RCB-A

 
BAA-NIAID-DMID-NIHAI2010097

7. NAME AND ADDRESS OF CONTRACTOR (No., street, county, state and ZIP CODE) 8. DELIVERY
  o  FOB ORIGIN         x OTHER (See below)
FOB Destination

XOMA (US) LLC
2910 Seventh Street
Berkeley, CA 94710

9. DISCOUNT FOR PROMPT PAYMENT
N/A

 10. SUBMIT INVOICES ITEM
CODE FACILITY CODE ADDRESS SHOWN IN Art. G.3
11. SHIP TO/MARK FOR                  CODE N/A 12. PAYMENT WILL BE MADE BY CODE N/A

Article F.2  See Article G.3  
13. AUTHORITY FOR USING OTHER FULL AND OPEN COMPETITION:
 

          10 U.S.C. 2304(c)(           )                  x 41 U.S.C. 253(c)(1)

ACCOUNTING AND APPROPRIATION DATA:
VIN:  1108484                                SOCC 25.55
CAN:  8470038                                Obligation Amount:  $7,078,812

15A.  ITEM NO. 15B.  SUPPLIES/SERVICES 15C.  QUANTITY 15D.  UNIT 15E.  UNIT PRICE 15F.  AMOUNT
Title: Production of Monoclonal Antibody Based
         Therapeutics for Botulism
Period:  September 30, 2011 through September 29, 2014
Contract Type:  Cost Reimbursement - PFF - Completion

    

15G.  TOTAL AMOUNT OF CONTRACT     ►    $7,078,812
16.  TABLE OF CONTENTS

(√) SEC DESCRIPTION PAGE(S) (√)    SEC. DESCRIPTION PAGE(S)
PART I – THE SCHEDULE PART II – CONTRACT CLAUSES

  x A SOLICITATION/CONTRACT FORM 1   x I CONTRACT CLAUSES 30
  x B SUPPLIES OR SERVICES AND

PRICE/COST
4 PART III – LIST OF DOCUMENTS, EXHIBITS AND OTHER ATTACH.

  x C DESCRIPTION/SPECS/WORK
STATEMENT

7   x J LIST OF ATTACHMENTS 37

  x D PACKAGING AND MARKING 12 PART IV – REPRESENTATIONS AND INSTRUCTIONS
  x E INSPECTION AND ACCEPTANCE 13   x K REPRESENTATIONS, CERTIFICATIONS

AND OTHER STATEMENTS OF
OFFERORS

38
  x F DELIVERIES OR PERFORMANCE 14

  x G CONTRACT ADMINISTRATION
DATA

18   o L INSTRS., CONDS., AND NOTICES TO
OFFERORS

 

  x H SPECIAL CONTRACT
REQUIREMENTS

21   o M EVALUATION FACTORS FOR AWARD  

CONTRACTING OFFICER WILL COMPLETE ITEM 17 OR 18 AS APPLICABLE
17.    x CONTRACTOR’S NEGOTIATED AGREEMENT  (Contractor is
required to sign this document and return   2   copies to issuing office.)
Contractor agrees to furnish and deliver all items or perform all the
services set forth or otherwise identified above and on any
continuation sheets for the consideration stated herein.  The rights and
obligations of the parties to this contract shall be subject to and
governed by the following documents:  (a) this award/contract, (b) the
solicitation, if any, and (c) such provisions, representations,
certifications and specifications as are attached or incorporated by
reference herein.  (Attachments are listed herein.)

18.   o AWARD  (Contractor is not required to sign this document.)  Your
offer on Solicitation Number _______________________________________,
including the additions or changes made by you which additions or changes are
set forth in full above, is hereby accepted as to the items listed above and on
any
continuation sheets.  This award consummates the contract which consists of
the
following documents:  (a) the Government’s solicitation and your offer, and
(b) 
this award/contract.  No further contractual document is necessary.

19A.  NAME AND TITLE OF SIGNER (Type or print)
/s/ Patrick J. Scannon, M.D. Ph.D.
Executive Vice President & Chief Scientific Officer

20A.  NAME OF CONTRACTING OFFICER
 
Richard L. Hartmann, Contracting Officer, MID RCB-A, OA, DEA, NIAID

19A.  NAME OF CONTRACTOR
 
                  /s/ Patrick J. Scannon                          
        (Signature of person authorized to sign)

19C.  DATE SIGNED
 
26 Sep 11

20B.  UNITED STATES OF AMERICA
 
BY  /s/ Richard L.
Hartmann                                   
               (Signature of Contracting Officer)

20C.  DATE SIGNED
 
9/27/11

NSN 7540-01-152-8069
PREVIOUS EDITION UNUSABLE

26-107
Computer Generated

STANDARD FORM 26 (REV. 4-85)
Prescribed by GSA
FAR (48 CFR) 53.214(a)

 
 



 

Contract Number : HHSN272201100031C
Reference  Number : NIHAI2010097

CONTRACT TABLE OF CONTENTS
 
PART I - THE SCHEDULE 4

SECTION B - SUPPLIES OR SERVICES AND PRICES/COSTS 4
ARTICLE B.1. BRIEF DESCRIPTION OF SUPPLIES OR SERVICES 4
ARTICLE B.2. ESTIMATED COST - OPTION 4
ARTICLE B.3. ADVANCE UNDERSTANDINGS 4
ARTICLE B.4. PROVISIONS APPLICABLE TO DIRECT COSTS 5

SECTION C - DESCRIPTION/SPECIFICATIONS/WORK STATEMENT 6
ARTICLE C.1. STATEMENT OF WORK 6
ARTICLE C.2. REPORTING REQUIREMENTS 6
ARTICLE C.3. INVENTION REPORTING REQUIREMENT 10

SECTION D - PACKAGING, MARKING AND SHIPPING 11
SECTION E - INSPECTION AND ACCEPTANCE 12
SECTION F - DELIVERIES OR PERFORMANCE 13

ARTICLE F.1. PERIOD OF PERFORMANCE 13
ARTICLE F.2. DELIVERIES 13
ARTICLE F.3. CLAUSES INCORPORATED BY REFERENCE, FAR 52.252-2 (FEBRUARY1998) 16

SECTION G - CONTRACT ADMINISTRATION DATA 17
ARTICLE G.1. CONTRACTING OFFICER’S TECHNICAL REPRESENTATIVE (COTR) 17
ARTICLE G.2. KEY PERSONNEL, HHSAR 352.242-70 (January 2006) 17
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PART I - THE SCHEDULE
 
SECTION B - SUPPLIES OR SERVICES AND PRICES/COSTS
 
ARTICLE B.1. BRIEF DESCRIPTION OF SUPPLIES OR SERVICES
 
The overall objective of this contract is to advance the development of XOMA 4CD, a mix of four different monoclonal antibodies (mAbs), for the treatment of botulinum C and D
toxin exposure and poisoning. The scope of work for this contract includes mAb candidate selection, process development, production, co-formulation, nonclinical studies, and a
Phase 1 clinical trial.
 
ARTICLE B.2. ESTIMATED COST - OPTION
 
The estimated cost of the Base Period of this contract is $6,678,124.
 

a.  The fixed fee for the Base Period of this contract is $400,688. The fixed fee shall be paid in direct ratio to the level of effort expended; that is, the percent of fee paid
shall be equal to the percent of total effort expended. Payment shall be subject to the withholding provisions of the clauses ALLOWABLE COST AND PAYMENT and
FIXED FEE referenced in the General Clause Listing in Part II, ARTICLE I.1. of this contract.

 
b.  The total estimated amount of the contract, represented by the sum of the estimated cost plus the fixed fee for the Base Period is $7,078,812.

 
c.  If the Government exercises its option pursuant to the OPTION PROVISION Article in SECTION H of this contract, the Government’s total estimated contract amount

represented by the sum of the estimated cost plus the fixed fee will be increased as follows:
 
 Estimated Cost Fixed Fee Estimated Cost

Plus Fixed Fee
Base Period $6,678,124 $400,688 $7,078,812
Option 1 $5,631,844 $337,909 $5,969,753
Option 2 $10,294,280 $617,657 $10,911,937
Option 3 $2,873,474 $172,410 $3,045,884
Option 4 $1,009,412 $60,566 $1,069,978
Total (Base and Options) $26,487,134 $1,589,230 $28,076,364

ARTICLE B.3. ADVANCE UNDERSTANDINGS
 
Other provisions of this contract notwithstanding, approval of the following items within the limits set forth is hereby granted without further authorization from the Contracting
Officer.
 

a.  Establishment of Indirect Cost Rate
 

Indirect costs are funded at a rate of 24.2% of Base Costs which includes: Direct Salaries and wages excluding vacation pay, Fringe Benefits, Subcontractors, Consultants,
Travel, Patient Care Costs, Project-specific equipment as authorized, and Other Direct Costs; however, the Contractor shall not bill or be reimbursed for indirect costs until
such time as an indirect cost proposal has been submitted to the cognizant office responsible for negotiating the indirect cost rates, unless a temporary billing rate(s) has
been included herein. Unless otherwise specified below, the indirect cost rate proposal shall be submitted no later than three (3) months after the date of contract award.

 
The Contractor may bill indirect costs at a temporary billing rate of 24.2% of Base Costs which includes: Direct Salaries and wages excluding vacation pay, Fringe
Benefits, Subcontractors, Consultants, Travel, Patient Care Costs, Project-specific equipment as authorized, and Other Direct Costs as authorized by the Contracting Officer;
until such time as indirect costs have been established.
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b.  Subcontract
 

A Cost and Reimbursement type subcontract with the following subcontractors for the base award and option(s) specified in the Statement of Work not to exceed the
following amounts provided in direct performance of this contract:

 
SUBCONTRACTORS UCSF USAMRIID SRI CETERO TOTAL PER

PERIOD
Base $1,243,882 $555,000 $0.00 $0.00 $1,798,882
Option 1 $334,862 $100,000 $502,804 $0.00 $937,666
Option 2 $89,612 $0.00 $723,283 $0.00 $812,895
Option 3 $0.00 $0.00 $0.00 $0.00 $0.00
Option 4 $0.00 $0.00 $0.00 $241,065 $241,065
Subcontractor Total $1,668,356 $655,000 $1,226,087 $241,065 $3,790,508

c.  Consultants
 

Consultant fee(s) to be paid to the following individual(s):
 

Name Rate
Per Day

Number of Days Total Cost
[Excluding] Travel

Not to Exceed
Barbara Matthews

(Option 3)
$275 29 $7,975

Barbara Matthews
(Option 4)

$275 7 $1,925

TOTAL   $9,900

d.  Advance Copies of Press Releases
 

The contractor agrees to accurately and factually represent the work conducted under this contract in all press releases. In accordance with NIH Manual Chapter 1754,
misrepresenting contract results or releasing information that is injurious to the integrity of NIH may be construed as improper conduct. The complete text of NIH Manual
Chapter 1754 can be found at: http://www1.od.nih.gov/oma/manualchapters/management/1754/

 
Press releases shall be considered to include the public release of information to any medium, excluding peer-reviewed scientific publications. The contractor shall ensure
that the Contracting Officer’s Technical Representative (COTR) has received an advance copy of any press release related to this contract not less than four (4) working
days prior to the issuance of the press release.

 
ARTICLE B.4. PROVISIONS APPLICABLE TO DIRECT COSTS
 

a.  Items Unallowable Unless Otherwise Provided
 

Notwithstanding the clause[s], ALLOWABLE COST AND PAYMENT, and FIXED FEE, incorporated in this contract, unless authorized in writing by the Contracting
Officer, the costs of the following items or activities shall be unallowable as direct costs:

 
1.  Acquisition, by purchase or lease, of any interest in real property;

 
2.  Special rearrangement or alteration of facilities;

 
3.  Purchase or lease of any item of general purpose office furniture or office equipment regardless of dollar value. (General purpose equipment is defined as any

items of personal property which are usable for purposes other than research, such as office equipment and furnishings, pocket calculators, etc.);
 

4.  Travel to attend general scientific meetings;
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5.  Foreign travel;
 

6.  Consultant costs;
 

7.  Subcontracts;
 

8.  Patient care costs;
 

9.  Accountable Government Property (defined as non-expendable personal property with an acquisition cost of $1,000 or more and “sensitive items” (defined as
items of personal property (supplies and equipment that are highly desirable and easily converted to person use), regardless of acquisition value.

 
b.  Travel Costs

 
1.  Domestic Travel

 
Total expenditures for domestic travel (transportation, lodging, subsistence, and incidental expenses) incurred in direct performance of this contract base period and
all options shall not exceed the amount listed for its respective base and option period listed below without the prior written approval of the Contracting Officer.

 
Domestic Travel Costs

Base Period $8,752
Option 1 $43,760
Option 2 $48,496
Option 3 $16,320
Option 4 $8,752
Total of Base and All Option(s) $126,080

2.  The Contractor shall invoice and be reimbursed for all travel costs in accordance with Federal Acquisition Regulations (FAR) 31.2 - Contracts with Commercial
Organizations, Subsection 31.205-46, Travel Costs.

 
SECTION C - DESCRIPTION/SPECIFICATIONS/WORK STATEMENT
 
ARTICLE C.1. STATEMENT OF WORK
 

a.  Independently and not as an agent of the Government, the Contractor shall furnish all the necessary services, qualified personnel, material, equipment, and facilities, not
otherwise provided by the Government as needed to perform the Statement of Work, dated August 25, 2011, set forth in SECTION J-List of  Attachments, attached
hereto and made a part of this contract.

 
ARTICLE C.2. REPORTING REQUIREMENTS
 
All reports required herein shall be submitted in electronic format. In addition, one hardcopy of each report shall be submitted to the Contracting Officer.
 
All electronic reports submitted shall be compliant with Section 508 of the Rehabilitation Act of 1973. Additional information about testing documents for Section 508
compliance, including specific checklists, by application, can be found at: http://www.hhs.gov/web/508/index.html under “Helpful Resources.”
 
All paper/hardcopy documents/reports submitted under this contract shall be printed or copied, double-sided, on at least 30 percent post consumer fiber paper,
whenever practicable, in accordance with FAR 4.302(b).
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a.  Technical Reports
 

In addition to those reports required by the other terms of this contract, the Contractor shall prepare and submit the following reports in the manner stated below and in
accordance with the DELIVERIES Article in SECTION F of this contract:

 
[Note: Beginning May 25, 2008, the Contractor shall include, in any technical progress report submitted, the applicable PubMed Central (PMC) or NIH Manuscript
Submission reference number when citing publications that arise from its NIH funded research.]

 
1.  Monthly Progress Report

 
This report shall include a description of the activities during the reporting period, and the activities planned for the ensuing reporting period. The first reporting
period consists of the first full month of performance plus any fractional part of the initial month. Thereafter, the reporting period shall consist of each calendar
month.

 
2.  Annual Progress Report

 
This report shall include a summation of the results of the entire contract work for the period covered. An annual report will not be required for the period when the
Final Report is due. A Monthly Report shall not be submitted when an Annual Report is due.

 
3.  Annual Technical Progress Report for Clinical Research Study Populations

 
In addition, the NIH Policy and Guidelines on the Inclusion of Women and Minorities as Subjects in Clinical Research, Amended, October, 2001 applies. If this
contract is for Phase III clinical trials, see II.B of these guidelines. The Guidelines may be found at the following website:
http://grants.nih.gov/grants/funding/women_min/guidelines amended_10_2001.htm

 
Include a description of the plans to conduct analyses, as appropriate, by sex/gender and/or racial/ ethnic groups in the clinical trial protocol as approved by the IRB,
and provide a description of the progress in the conduct of these analyses, as appropriate, in the annual progress report and the final report. If the analysis reveals no
subset differences, a brief statement to that effect, indicating the subsets analyzed, will suffice. The Government strongly encourages inclusion of the results of subset
analysis in all publication submissions. In the final report, the Contractor shall include all final analyses of the data on sex/gender and race/ethnicity.

 
4.  Final Report

 
This report is to include a summation of the work performed and results obtained for the entire contract period of performance. This report shall be in sufficient detail
to describe comprehensively the results achieved. The Final Report shall be submitted in accordance with the DELIVERIES Article in SECTION F of this contract.
An Annual report will not be required for the period when the Final Report is due.

 
5.  Summary of Salient Results

 
The Contractor shall submit, with the Final Report, a summary (not to exceed 200 words) of salient results achieved during the performance of the contract
(organized by Milestone).

 
6.  Report on Select Agents or Toxins and/or Highly Pathogenic Agents

 
For work involving the possession, use, or transfer of a Select Agent or Toxin and/or a Highly Pathogenic Agent, the following information shall also be included in
each Annual Progress Report:

 
 1. Any changes in the use of the Select Agent or Toxin including initiation of “restricted experiments,” and/or a Highly Pathogenic Agent, that have resulted in a

change in the required biocontainment level, and any resultant change in location, if applicable, as determined by the IBC or equivalent body or institutional
biosafety official.
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 2. If work with a new or additional Select Agent or Toxin and/or a Highly Pathogenic Agent will be conducted in the upcoming reporting period, provide:
 
 a. A list of each new or additional Select Agent or Toxin and/or a Highly Pathogenic Agent that will be studied;
 
 b. A brief description of the work that will be done with each new or additional Select Agent or Toxin and/or a Highly Pathogenic Agent and whether or

not the work is a Select Agent or Toxin restricted experiment as defined in the Select Agents Regulation 42 CFR Part 73, Section 13.b
(http://www.selectagents.qov/Regulations.html) or listed on the U.S. National Select Agents Registry restricted experiments website
(http://www.selectagents.gov/Select%20Agents%20and%20Toxins%20Restricted%20Experiments.html);

 
 c. The name and location for each biocontainment resource/facility, including the name of the organization that operates the facility, and the

biocontainment level at which the work will be conducted, with documentation of approval by your IBC or equivalent body or institutional biosafety
official. It must be noted if the work is being done in a new location or different location.

 
 d. For work with Select Agents performed in the U.S. provide documentation of registration status of all domestic organizations where Select Agent(s)

will be used. For work with Select Agents performed in a non-U.S. country prior NIAID approval is required.
 

If the IBC or equivalent body or institutional biosafety official has determined, for example, by conducting a risk assessment, that the work that has been performed
or is planned to be performed under this contract may be conducted at a biocontainment safety level that is lower than BSL3, a statement to that affect shall be
included in each Annual Progress Report.

 
If no work involving a Select Agent or Toxin and/or a Highly Pathogenic Agent has been performed or is planned to be performed under this contract, a statement to
that affect shall be included in each Annual Progress Report.

 
b.  Other Reports/Deliverables

 
 1. Decision Gate Report
 

A Decision Gate Report shall be submitted when the Contractor has completed a stage of product development and has reached a Go/No Go decision point, as
defined in the approved Strategic Staged Product Development Plan. These reports shall be in sufficient detail to explain comprehensively the results achieved.
The description shall also include pertinent data and/or conclusions resulting from the analysis and scientific evaluation of data accumulated to date under the
project.

 
Decision Gate Reports shall include the following specific information:

 
 a) Cover page that lists the contract number and title, the period of performance being reported, the Contractor’s name and address, telephone number,

fax number, email address, and the date of submission.
 
 b) An introduction covering the purpose and scope of the contract effort, and the specific Decision Gate that has been reached.
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 c) Document and summarize the results of work undertaken that supports the completion of the stage of product development, including an analysis of
the data as it relates to the qualitative and quantitative criteria established for Go/No Go decision-making.

 
 d) Actual costs incurred in relation to costs estimated in the original approved budget.
 
 e) A description of the next stage of product development to be initiated and a request for COTR’s approval to proceed to the next stage of product

development.
 
 2. Decision Gate and Work Plan Change Request
 

The Contractor shall submit a written request for any change(s) in the approved Strategic Staged Product Development Plan and Work Plan. This request shall
include the following:

 
 a) A discussion of the justification/rationale for the request based on current data and a description of those data.
 
 b) Options for addressing the needed change/deviation from the approved timelines and/or decision gates, including a cost-benefit analysis of each

option.
 
 c) A recommendation for the preferred option that includes a full analysis and discussion of the effects of the change on the entire product development

program, timelines, and budget.
 
 3. Draft and Final Clinical Trial Protocols
 

The NIAID has a responsibility to ensure that mechanisms and procedures are in place to protect the safety of participants in NIAID-funded clinical trials.
Therefore, as described in the NIAID Clinical Terms of Award (http://www.niaid.nih.gov/ncn/pdf/clinterm.pdf), the Contractor shall develop a protocol for each
clinical trial and submit draft protocols for review and all final protocols and protocol amendments for approval by the COTR. The consultative review period
for submission of draft protocols will be negotiated with the COTR. The review period of final protocols will be negotiated with the COTR and must occur prior
to FDA submission and enrollment. An additional review and approval period may be required for changes in the final protocol. Three (3) weeks should be
planned for each review period. It is recommended that protocols be submitted using the approved DMID template and include a sample Informed Consent and
Clinical Trials Monitoring Plan. The DMID templates and other important information regarding performing human subject research are available at http://
www3.niaid.nih.gov/research/resources/DMIDClinRsrch/.

 
 4. Strategic Staged Product Development Plan and Work Plan
 

The Contractor shall also be required to submit in accordance with F.2, a revised Strategic Staged Product Development Plan and associated Work Plan when a
change to the approved plans is requested. At any time during the contract period the COTR may request additional detail from the Contractor regarding the
Strategic Staged Product Development Plan and the Work Plan.

 
 5. External Advisory Group Approval Request
 

The Contractor shall submit the following to the Contracting Officer to request approval of External Advisory Group membership:
 
 a) A brief biosketch for each member being proposed.
 
 b) A description of the roles and duties of each member.
 
 c) The proposed compensation for each member.
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The Contractor shall plan to have the External Advisory Group consulting agreements in place within six months of the effective date of the contract.
 
 6. Contract Meeting Reports
 

A report of the Post-Award Contract Initiation Meeting, Annual Review Meetings and External Advisory Group meetings shall be prepared by the Contractor
and submitted in accordance with F.2. These reports shall include the slide presentations and all other meeting materials as well as summaries of all discussions.

 
Minutes of regular, as well as, ad hoc teleconferences and meetings shall be provided by the Contractor.

 
 7. Copies of FDA Correspondence and Meeting Summaries
 

The Contractor shall submit all corresondence from the FDA and shall prepare and submit minutes of all meetings with the FDA in accordance with Article F.2.
Deliveries.

 
 8. Institutional Biosafety Approval
 

The Contractor shall provide documentation of materials submitted for Institutional Biosafety Committee Review and documentation of approval of experiments
at the request of the COTR.

 
ARTICLE C.3. INVENTION REPORTING REQUIREMENT
 
All reports and documentation required by FAR Clause 52.227-11, Patent Rights-Ownership by the Contractor including, but not limited to, the invention disclosure report, the
confirmatory license, and the Government support certification, shall be directed to the Division of Extramural Inventions and Technology Resources (DEITR), OPERA, OER,
NIH, 6705 Rockledge Drive, Suite 310, MSC 7980, Bethesda, Maryland 20892-7980 (Telephone: 301-435-1986). In addition, one copy of an annual utilization report, and a copy
of the final invention statement, shall be submitted to the Contracting Officer. The final invention statement (see FAR 27.303(b)(2)(ii)) shall be submitted to the Contracting
Officer on the expiration date of the contract.
 
The annual utilization report shall be submitted in accordance with the DELIVERIES Article in SECTION F of this contract. The final invention statement (see FAR 27.303(b)(2)
(ii)) shall be submitted on the expiration date of the contract. All reports shall be sent to the following address:
 

Contracting Officer
National Institutes of Health
National Institute of Allergy and Infectious Diseases
Office of Acquisition
6700-B Rockledge Drive
MSC 7612, Room 3214
Bethesda, Maryland 20892- 7612

 
If no invention is disclosed or no activity has occurred on a previously disclosed invention during the applicable reporting period, a negative report shall be submitted to the
Contracting Officer at the address listed above.
 
To assist contractors in complying with invention reporting requirements of the clause, the NIH has developed “Interagency Edison,” an electronic invention reporting system. Use
of Interagency Edison is encouraged as it streamlines the reporting process and greatly reduces paperwork. Access to the system is through a secure interactive Web site to ensure
that all information submitted is protected. Interagency Edison and information relating to the capabilities of the system can be obtained from the Web (http://www.iedison.gov),
or by contacting the Extramural Inventions and Technology Resources Branch, OPERA, NIH.
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SECTION D - PACKAGING, MARKING AND SHIPPING
 
All deliverables required under this contract shall be packaged, marked and shipped in accordance with Government specifications. At a minimum, all deliverables shall be marked
with the contract number and Contractor name. The Contractor shall guarantee that all required materials shall be delivered in immediate usable and acceptable condition.
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SECTION E - INSPECTION AND ACCEPTANCE
 

a.  The Contracting Officer or the duly authorized representative will perform inspection and acceptance of materials and services to be provided.
 

b.  For the purpose of this SECTION, the COTR is the authorized representative of the Contracting Officer.
 

c.  Inspection and acceptance will be performed at:
National Institutes of Health
National Institute of Allergy and Infectious Diseases
Division of Microbiology and Infectious Diseases
Office of Biodefense Research Affairs
Drug Development Section
6610 Rockledge Drive, Room 3610
Bethesda, Maryland 20892

 
Acceptance may be presumed unless otherwise indicated in writing by the Contracting Officer or the duly authorized representative within 30 days of receipt.

 
d.  This contract incorporates the following clause by reference, with the same force and effect as if it were given in full text. Upon request, the Contracting Officer will

make its full text available.
 

FAR Clause 52.246-9, Inspection of Research and Development (Short Form) (April 1984).
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SECTION F - DELIVERIES OR PERFORMANCE
 
ARTICLE F.1. PERIOD OF PERFORMANCE
 

a.  The period of performance of this contract shall be from September 30, 2011 through September 29, 2014.
 
ARTICLE F.2. DELIVERIES
 
Satisfactory performance of the final contract shall be deemed to occur upon performance of the work described in the Statement of Work Article in SECTION C of this contract
and upon delivery and acceptance by the Contracting Officer, or the duly authorized representative, of the following items in accordance with the stated delivery schedule:
 

a.  The items specified below as described in the REPORTING REQUIREMENTS Article in SECTION C of this contract will be required to be delivered F.o.b.
Destination as set forth in FAR 52.247-35, F.o.b. DESTINATION, WITHIN CONSIGNEES PREMISES (APRIL 1984):

 
Item Description Quantity Delivery Schedule

1 Staged Specific Product Development Plan
(SSPDP) and Workplan, and their revisions

2 hard copies to COTR and 1 original to
CO, 1 electronic copy to COTR and CO

Within 14 days after the contract award for the baseline SSPDP and
Workplan, and during the course of the contract when revision is
requested.

2 Monthly Technical Progress Reports 2 hard copies to COTR and 1 original to
CO, 1 electronic copy to COTR and CO

Each report is due on/before the 15th of each month following each
reporting period.

3 Annual Technical Progress Reports 2 hard copies to COTR and 1 original to
CO, 1 electronic copy to COTR and CO

Each report is due on/before the 15th of the month following each
anniversary date. Monthly Progress Reports will not be submitted the
month the Annual Progress Report is due.

4 Final Invention Statement 1 copy to CO On or before completion date of the contract.
5 Draft and Final Technical Reports and Summary of

Salient Results
1 hard copy to COTR, 1 original copy
to CO, 1 electronic copy to COTR and
CO

Draft Final Report is due 120 calendar days prior to the completion
date of the contract. Final Report and Summary of Salient Results for
the entire contract period to include key achievements (organized by
Milestone) is due on or before the contract end date.

6 Technical Transfer Reports I hard copy to COTR, 1 electronic copy
to COTR

Each report will be provided as available.

7 Meeting minutes and reports (kickoff and annual
meetings and teleconferences with DMID)

Electronic copy to COTR Within 5 business days for teleconference and within 21 calendar
days for kickoff or annual meeting

8 Audit Reports 2 hard copies to COTR and 1 original to
CO, 1 electronic copy to COTR and CO

Within 30 days after the completion of the audits.

9 Clinical Protocols and supporting documents (draft,
final, and revisions)

1 electronic copy to COTR and CO Submit according to timelines or specified by DMID clinical
operation guidelines.

10 GO/NO GO Decision Gate Reports or
Deviation/Change request

2 hard copies to COTR, 1 original copy
to CO, 1 electronic copy to COTR and
CO

60 calendar days prior to date planned for exercising an option.
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Item Description Quantity Delivery Schedule
11 Draft and Final Regulatory Submission Documents

to the FDA, including pre-IND, IND, and End of
Phase I packages, as necessary.

electronic copy to COTR and CO Submit as described by DMID Regulatory and Clinical Operational
guidelines.

12 Copies of FDA correspondence and meeting
summaries

1 hard copy to COTR, 1 electronic copy
to COTR and CO

Within 5 business days upon receipt of these documents from the
FDA.

13 Draft and Final nonclinical study protocols (safety,
toxicity, and efficacy)

1 electronic copy to COTR and CO Prior to study initiation and as requested.

14 Draft and Final Nonclinical Study Reports (safety,
toxicity, and efficacy)

1 electronic copy to COTR and CO Prior to regulatory submission to the FDA and as requested or as
available.

15 Draft and Final Clinical Study Reports 1 electronic copy to COTR and CO Prior to regulatory submission to the FDA and as requested or as
available.

16 Other clinical reports (for example, IND annual
reports, NIH clinical population reports, and
clinical safety monitoring reports)

1 electronic copy to COTR Submit according to timelines specified by NIAID-DMID clinical
operation guidelines.

17 Sample of therapeutics (not for human use) 50 doses or equivalent amount delivered
to COTR.

On or before the completion of the last exercised option.

b.  The items below are deliverables specific to the base award and each option:
 

Item Stage Reporting Deliverables Days
Base Contract Award Construct Evaluation and Selection Lead candidate selection report containing the

summary and results of evaluation of a panel
of candidate mAbs.

On or before 1096 Days from the
date of award.

 Development of Stable Cell lines Summary report identifying clones capable of
expressing approximately 300 mg/L in shake
flasks for each of the lead clones.

 

 Assay and formulation development Report summarizing the formulation and
Freeze/Thaw stability of DS. DS analytical
method(s) qualification reports.

 

Option 1 Generation of MCB MCB validation report for each of the selected
clones.

On or before 348 Days from the
date of the executed option.

 Process Development and Viral Clearance
Screening

Technical Development Reports summarizing
the production of each selected mAb DS to
95% purity by SEC and CE-SDS. R&D viral
clearance reports documenting ~3 to 5 logs
clearance for the Q-Sepharose and HIC steps.

 

  DS test method qualification reports available
prior to release of GMP materials.

 

 
- 14 -



 

Contract Number : HHSN272201100031C
Reference  Number : NIHAI2010097

Item Stage Reporting Deliverables Days
 Process verification and engineering lot scale

up
Report documenting purification and recovery
process yield and purity at 50 L scale for each
lead mAb; DS CE-SDS and SEC must show
>95% purity.

 

  Technical Transfer Report for cell culture and
downstream steps (with Freeze/Thaw).

 

Option 2 Manufacturing Approved Batch Records. On or before 927 Days from the
date of the executed option

  Process report containing GMP lot DS
production and testing information.

 

  Approved plan for DS storage ar-70°C in
validated and monitored freezers.

 

  Process report containing GLP viral clearance
testing information targeting ~15 log
cumulative viral clearance for the downstream
process.

 

 Divalent DP formulation Process report containing final formulation.  
  Process report containing developed and

qualified analytical methods. Stability
protocols, interim and final stability reports
for GMP materials.

 

  Completed and QA approved BRs for filling
and finishing and CoA for DP testing.

 

Option 3 Assay development for
pre-clinical work

Validated PK assay reports for rat, cyno, and
human sera.

On or before 926 Days from the
date of the executed option

  Validated rat and human HAHA (or “ADA”)
assay report.

 

 Pre-Clinical Toxicology Draft and final Report for non-GLP range
finding toxicology study in rat.

 

  Final report for GLP TCR study.  
  Final report for GLP PK study in rat.  
  Final report for GLP multi-dose toxicology.  
  Final Report for GLP safety pharmacology.  
 IND preparation and filing Pre-IND briefing package and pre-IND

meeting notes.
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Item Stage Reporting Deliverables Days
  IND documents approved prior to submission.  

Option 4 Clinical Trial Briefing Package to NIAID prior to start of
Phase 1 and include patient consent and
history forms, and approved protocol.

On or before 356 Days from the
date of the executed option

 Project completion Briefing Package to NIAID for end of Phase 1
(clinical data) and final contract report.

 

c.  The above items shall be addressed and delivered:
 
 
 Contracting Officer’s Technical Representative (COTR)
 National Institutes of Health
 National Institute of Allergy and Infectious Diseases
 Division of Microbiology and Infectious Diseases
 Office of Biodefense Research Affairs
 Drug Development Section
 6610 Rockledge Drive, Room 3610
 Bethesda, Maryland 20892

 and
 Contracting Officer (CO)
 Microbiology and Infectious Diseases Research Contracts Branch A
 Office of Acquisitions, DEA, NIAID, NIH, DHHS
 6700-B Rockledge Drive, Room 3214
 Bethesda, Maryland 20892-7612
 (Express Mail: Bethesda, MD 20817)
 
ARTICLE F.3. CLAUSES INCORPORATED BY REFERENCE, FAR 52.252-2 (FEBRUARY 1998)
 
This contract incorporates the following clause(s) by reference, with the same force and effect as if it were given in full text. Upon request, the Contracting Officer will make its full
text available. Also, the full text of a clause may be accessed electronically at this address: http://www.acquisition.gov/comp/far/index.html
 
FEDERAL ACQUISITION REGULATION (48 CFR CHAPTER 1) CLAUSE:
 
52.242-15, Stop Work Order (August 1989) with Alternate I (April 1984).
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SECTION G - CONTRACT ADMINISTRATION DATA
 
ARTICLE G.1. CONTRACTING OFFICER’S TECHNICAL REPRESENTATIVE (COTR)
 
The following Contracting Officer’s Technical Representative (COTR) will represent the Government for the purpose of this contract:
 
John A. Bogdan Ph.D.
Office of Biodefense Research Affairs
 
The COTR is responsible for: (1) monitoring the Contractor’s technical progress, including the surveillance and assessment of performance and recommending to the Contracting
Officer changes in requirements; (2) interpreting the statement of work and any other technical performance requirements; (3) performing technical evaluation as required; (4)
performing technical inspections and acceptances required by this contract; and (5) assisting in the resolution of technical problems encountered during performance.
 
The alternate COTR is responsible for carrying out the duties of the COTR only in the event that the COTR can no longer perform his/her duties as assigned or is officially
covering when the COTR is on scheduled leave.
 
The alternate COTR for the purpose of this contract is:
 
Ray D. Harris Ph.D.
Office of Biodefense Research Affairs
 
The Contracting Officer is the only person with authority to act as agent of the Government under this contract. Only the Contracting Officer has authority to: (1) direct or negotiate
any changes in the statement of work; (2) modify or extend the period of performance; (3) change the delivery schedule; (4) authorize reimbursement to the Contractor for any
costs incurred during the performance of this contract; or (5) otherwise change any terms and conditions of this contract.
 
The Government may unilaterally change its COTR designation.
 
ARTICLE G.2. KEY PERSONNEL, HHSAR 352.242-70 (January 2006)
 
The key personnel specified in this contract are considered to be essential to work performance. At least 30 days prior to diverting any of the specified individuals to other
programs or contracts (or as soon as possible, if an individual must be replaced, for example, as a result of leaving the employ of the Contractor), the Contractor shall notify the
Contracting Officer and shall submit comprehensive justification for the diversion or replacement request (including proposed substitutions for key personnel) to permit evaluation
by the Government of the impact on performance under this contract. The Contractor shall not divert or otherwise replace any key personnel without the written consent of the
Contracting Officer. The Government may modify the contract to add or delete key personnel at the request of the Contractor or Government.
 

(End of Clause)
 
The following individual(s) is/are considered to be essential to the work being performed hereunder:
 

Name Title
Milan T. Tomic Principal Investigator

ARTICLE G.3. INVOICE SUBMISSION/CONTRACT FINANCING REQUEST AND CONTRACT FINANCIAL REPORT
 

a.  Invoice/Financing Request Instructions and Contract Financial Reporting for NIH Cost-Reimbursement Type Contracts NIH(RC)-4 are attached and made part of this
contract. The Contractor shall follow the attached instructions and submission procedures specified below to meet the requirements of a “proper invoice” pursuant to
FAR Subpart 32.9, Prompt Payment.
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1.  Payment requests shall be submitted to the offices identified below. Do not submit supporting documentation (e.g., receipts, time sheets, vendor invoices,
etc.) with your payment request unless specified elsewhere in the contract or requested by the Contracting Officer.

 
a.  The original invoice shall be submitted to the following designated billing office:

 
National Institutes of Health
Office of Financial Management
Commercial Accounts
2115 East Jefferson Street, Room 4B-432, MSC 8500
Bethesda, MD 20892-8500

b.  One copy of the invoice shall be submitted to the following approving official:
 

Contracting Officer
National Institutes of Health
National Institute of Allergy and Infectious Diseases
Office of Acquisitions, DEA Room 3214
6700-B Rockledge Drive MSC 7612
Bethesda, Maryland 20892- 7612

E-Mail: NIAIDOAInvoices@niaid.nih.gov

The Contractor shall submit an electronic copy of the payment request to the approving official instead of a paper copy. The payment request shall be
transmitted as an attachment via e-mail to the address listed above in one of the following formats: MSWord, MS Excel, or Adobe Portable Document
Format (PDF). Only one payment request shall be submitted per e-mail and the subject line of the e-mail shall include the Contractor’s name, contract
number, and unique invoice number.
[Note: The original payment request must still be submitted in hard copy and mailed to the designated billing office to meet the requirements of a
“proper invoice.”]

 
2.  In addition to the requirements specified in FAR 32.905 for a proper invoice, the Contractor shall include the following information on the face page of all

payment requests:
 

a.  Name of the Office of Acquisitions. The Office of Acquisitions for this contract is NIAID.
 

b.  Central Point of Distribution. For the purpose of this contract, the Central Point of Distribution is NIAIDOAInvoices.
 

c.  Federal Taxpayer Identification Number (TIN). If the Contractor does not have a valid TIN, it shall identify the Vendor Identification Number (VIN)
on the payment request. The VIN is the number that appears after the Contractor’s name on the face page of the contract. [Note: A VIN is assigned to
new contracts awarded on or after June 4, 2007, and any existing contract modified to include the VIN number.] If the Contractor has neither a TIN,
DUNS, or VIN, contact the Contracting Officer.

 
d.  DUNS or DUNS+4 Number. The DUNS number must identify the Contractor’s name and address exactly as stated in the contract and as registered in

the Central Contractor Registration (CCR) database. If the Contractor does not have a valid DUNS number, it shall identify the Vendor Identification
Number (VIN) on the payment request. The VIN is the number that appears after the Contractor’s name on the face page of the contract. [Note: A VIN
is assigned to new contracts awarded on or after June 4, 2007, and any existing contract modified to include the VIN number.] If the Contractor has
neither a TIN, DUNS, or VIN, contact the Contracting Officer.

 
e.  Invoice Matching Option. This contract requires a two-way match.
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f.  Unique Invoice Number. Each payment request must be identified by a unique invoice number, which can only be used one time regardless of the
number of contracts or orders held by an organization.

 
b.  Inquiries regarding payment of invoices shall be directed to the designated billing office, (301) 496-6452.

 
c.  The Contractor shall include the following certification on every invoice for reimbursable costs incurred with Fiscal Year funds subject to the SALARY RATE

LIMITATION LEGISLATION PROVISIONS Article in SECTION H of this contract. For billing purposes, certified invoices are required for the billing period during
which the applicable Fiscal Year funds were initially charged through the final billing period utilizing the applicable Fiscal Year funds:

 
“I hereby certify that the salaries charged in this invoice are in compliance with the SALARY RATE LIMITATION LEGISLATION PROVISIONS Article in
SECTION H of the above referenced contract.”

 
ARTICLE G.4. INDIRECT COST RATES
 
In accordance with Federal Acquisition Regulation (FAR) (48 CFR Chapter 1) Clause 52.216-7(d)(2), Allowable Cost and Payment incorporated by reference in this contract in
PART II, SECTION I, the cognizant Contracting Officer representative responsible for negotiating provisional and/or final indirect cost rates is identified as follows:
 

Director, Division of Financial Advisory Services
Office of Acquisition Management and Policy
National Institutes of Health
6011 EXECUTIVE BLVD, ROOM 549C, MSC-7663
BETHESDA MD 20892-7663

 
These rates are hereby incorporated without further action of the Contracting Officer.
 
ARTICLE G.5. POST AWARD EVALUATION OF CONTRACTOR PERFORMANCE
 

a.  Contractor Performance Evaluations
 

Interim and final evaluations of Contractor performance will be prepared on this contract in accordance with FAR Subpart 42.15. The final performance evaluation will be
prepared at the time of completion of work. In addition to the final evaluation, interim evaluation(s) will be prepared on the anniversary date of the contract..

 
Interim and final evaluations will be provided to the Contractor as soon as practicable after completion of the evaluation. The Contractor will be permitted thirty days to
review the document and to submit additional information or a rebutting statement. If agreement cannot be reached between the parties, the matter will be referred to an
individual one level above the Contracting Officer, whose decision will be final.

 
Copies of the evaluations, Contractor responses, and review comments, if any, will be retained as part of the contract file, and may be used to support future award
decisions.

 
b.  Electronic Access to Contractor Performance Evaluations

 
Contractors may access evaluations through a secure Web site for review and comment at the following address:

 
http://www.cpars.csd.disa.mil
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SECTION H - SPECIAL CONTRACT REQUIREMENTS
 
ARTICLE H.1. PROTECTION OF HUMAN SUBJECTS, HHSAR 352.270-4(b) (January 2006)
 

a.  The Contractor agrees that the rights and welfare of human subjects involved in research under this contract shall be protected in accordance with 45 CFR Part 46 and
with the Contractor’s current Assurance of Compliance on file with the Office for Human Research Protections (OHRP), Department of Health and Human Services.
The Contractor further agrees to provide certification at least annually that the Institutional Review Board has reviewed and approved the procedures, which involve
human subjects in accordance with 45 CFR Part 46 and the Assurance of Compliance.

 
b.  The Contractor shall bear full responsibility for the performance of all work and services involving the use of human subjects under this contract and shall ensure that

work is conducted in a proper manner and as safely as is feasible. The parties hereto agree that the Contractor retains the right to control and direct the performance of
all work under this contract. The Contractor shall not deem anything in this contract to constitute the Contractor or any subcontractor, agent or employee of the
Contractor, or any other person, organization, institution, or group of any kind whatsoever, as the agent or employee of the Government. The Contractor agrees that it
has entered into this contract and will discharge its obligations, duties, and undertakings and the work pursuant thereto, whether requiring professional judgment or
otherwise, as an independent contractor without imputing liability on the part of the Government for the acts of the Contractor or its employees.

 
c.  If at any time during the performance of this contract, the Contracting Officer determines, in consultation with OHRP that the Contractor is not in compliance with any

of the requirements and/or standards stated in paragraphs (a) and (b) above, the Contracting Officer may immediately suspend, in whole or in part, work and further
payments under this contract until the Contractor corrects the noncompliance. The Contracting Officer may communicate the notice of suspension by telephone with
confirmation in writing. If the Contractor fails to complete corrective action within the period of time designated in the Contracting Officer’s written notice of
suspension, the Contracting Officer may, after consultation with OHRP, terminate this contract in whole or in part, and the Contractor’s name may be removed from the
list of those contractors with approved Human Subject Assurances.

 
(End of clause)

 
ARTICLE H.2. HUMAN SUBJECTS
 
Research involving human subjects shall not be conducted under this contract until the protocol developed in Phase I has been approved by NIAID, written notice of such
approval has been provided by the Contracting Officer, and the Contractor has provided to the Contracting Officer a properly completed “Protection of Human Subjects Assurance
Identification/IRB Certification/Declaration of Exemption”, Form OMB No. 0990-0263 (formerly Optional Form 310) certifying IRB review and approval of the protocol. The
human subject certification can be met by submission of the Contractor’s self designated form, provided that it contains the information required by the “Protection of Human
Subjects Assurance Identification/IRB Certification/Declaration of Exemption”, Form OMB No. 0990-0263 (formerly Optional Form 310).
 
When research involving Human Subjects will take place at collaborating sites or other performance sites, the Contractor shall obtain, and keep on file, a properly completed
“Protection of Human Subjects Assurance Identification/IRB Certification/Declaration of Exemption”, Form OMB No. 0990-0263 (formerly Optional Form 310) certifying IRB
review and approval of the research.
 
ARTICLE H.3. REQUIRED EDUCATION IN THE PROTECTION OF HUMAN RESEARCH PARTICIPANTS
 
NIH policy requires education on the protection of human subject participants for all investigators receiving NIH contract awards for research involving human subjects. For a
complete description of the NIH Policy announcement on required education in the protection of human subject participants, the Contractor should access the NIH Guide for
Grants and Contracts Announcement dated June 5, 2000 at the following website:
 
http://grants.nih.gov/grants/guide/notice-files/NOT-OD-00-039.html.
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The information below is a summary of the NIH Policy Announcement:
 
The Contractor shall maintain the following information: (1) a list of the names and titles of the principal investigator and any other individuals working under the contract who are
responsible for the design and/or conduct of the research; (2) the title of the education program(s) in the protection of human subjects that has been completed for each named
personnel; and (3) a one sentence description of the educational program(s) listed in (2) above. This requirement extends to investigators and all individuals responsible for the
design and/or conduct of the research who are working as subcontractors or consultants under the contract.
 
Prior to any substitution of the Principal Investigator or any other individuals responsible for the design and/or conduct of the research under the contract, the Contractor shall
provide the following written information to the Contracting Officer: the title of the education program and a one sentence description of the program that has been completed by
the replacement.
 
ARTICLE H.4. DATA AND SAFETY MONITORING IN CLINICAL TRIALS
 
The Contractor is directed to the full text of the NIH Policy regarding Data and Safety Monitoring and Reporting of Adverse Events, which may be found at the following web
sites:
 

http://grants.nih.gov/grants/guide/notice-files/not98-084.html
http://grants.nih.gov/grants/guide/notice-files/not99-107.html
http://grants.nih.gov/grants/guide/notice-files/NOT-OD-00-038.html

 
The Contractor must comply with the NIH Policy cited in these NIH Announcements and any other data and safety monitoring requirements found elsewhere in this contract.
 
Data and Safety Monitoring shall be performed in accordance with the approved Data and Safety Monitoring Plan.
 
The Data and Safety Monitoring Board shall be established and approved prior to beginning the conduct of the clinical trial.
 
ARTICLE H.5. REGISTRATION AND RESULTS REPORTING FOR APPLICABLE CLINICAL TRIALS IN CLINICALTRIALS.GOV
 
The Food and Drug Administration Amendments Act of 2007 (FDAAA) at: http://frwebgate.access.gpo.gov/cgi-bin/ getdoc.cgi?
dbname=110_cong_public_laws&docid=f:publ085.110.pdf, Title VIII, expands the National Institutes of Health’s (NIH’s) clinical trials registry and results database known as
ClinicalTrials.gov and imposes new requirements that apply to specified “applicable clinical trials,” including those supported in whole or in part by NIH funds. FDAAA requires:
 

·  the registration of certain “applicable clinical trials” (see Definitions at: http://grants.nih.gov/ClinicalTrials_fdaaa/_definitions.htm) in ClinicalTrials.gov no later
than 21 days after the first subject is enrolled; and

 
·  the reporting of summary results information (including adverse events) no later than 1 year after the completion date (See Definitions at link above) for

registered applicable clinical trials involving drugs that are approved under section 505 of the Food, Drug and Cosmetic Act (FDCA) or licensed under section
351 of the PHS Act, biologics, or of devices that are cleared under section 510k of FDCA.

 
In addition, the Contractor shall notify the Contracting Officer’s Technical Representative (COTR), with the trial registration number (NCT number), once the registration is
accomplished. This notification may be included in the Technical Progress Report covering the period in which registration occurred, or as a stand-alone notification.
 
The Contractor is the Sponsor, therefore the “Responsible Party” for the purposes of compliance with FDAAA which includes registration (and results reporting, if required) of
applicable clinical trial(s) performed under this contract in the Government database, ClinicalTrials.gov (http://www.ClinicalTrials.gov).
 
Additional information is available at: http://prsinfo.clinicaltrials.gov .
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ARTICLE H.6. HUMAN MATERIALS (ASSURANCE OF OHRP COMPLIANCE)
 
The acquisition and supply of all human specimen material (including fetal material) used under this contract shall be obtained by the Contractor in full compliance with applicable
State and Local laws and the provisions of the Uniform Anatomical Gift Act in the United States, and no undue inducements, monetary or otherwise, will be offered to any person
to influence their donation of human material.
 
The Contractor shall provide written documentation that all human materials obtained as a result of research involving human subjects conducted under this contract, by
collaborating sites, or by subcontractors identified under this contract, were obtained with prior approval by the Office for Human Research Protections (OHRP) of an Assurance to
comply with the requirements of 45 CFR 46 to protect human research subjects. This restriction applies to all collaborating sites without OHRP-approved Assurances, whether
domestic or foreign, and compliance must be ensured by the Contractor.
 
Provision by the Contractor to the Contracting Officer of a properly completed “Protection of Human Subjects Assurance Identification/IRB Certification/Declaration of
Exemption”, Form OMB No. 0990-0263 (formerly Optional Form 310), certifying IRB review and approval of the protocol from which the human materials were obtained
constitutes the written documentation required. The human subject certification can be met by submission of a self-designated form, provided that it contains the information
required by the “Protection of Human Subjects Assurance Identification/IRB Certification/Declaration of Exemption”, Form OMB No. 0990-0263 (formerly Optional Form 310).
 
ARTICLE H.7. SALARY RATE LIMITATION, HHSAR 352.231-70 (January 2010)
 

a.  Pursuant to the current and applicable prior HHS appropriations acts, the Contractor shall not use contract funds to pay the direct salary of an individual at a rate in
excess of the Federal Executive Schedule Level I in effect on the date an expense is incurred.

 
b.  For purposes of the salary rate limitation, the terms “direct salary,” “salary,” and “institutional base salary” have the same meaning and are collectively referred to as

“direct salary” in this clause. An individual’s direct salary is the annual compensation that the Contractor pays for an individual’s direct effort (costs) under the contract.
Direct salary excludes any income that an individual may be permitted to earn outside of duties to the Contractor. Direct salary also excludes fringe benefits, overhead,
and general and administrative expenses (also referred to as indirect costs or facilities and administrative [F&A] costs).

 
Note: The salary rate limitation does not restrict the salary that an organization may pay an individual working under an HHS contract or order; it merely limits the portion
of that salary that may be paid with Federal funds.

 
c.  The salary rate limitation also applies to individuals under subcontracts. If this is a multiple-year contract or order, it may be subject to unilateral modification by the

Contracting Officer to ensure that an individual is not paid at a rate that exceeds the salary rate limitation provision established in the HHS appropriations act in effect
when the expense is incurred regardless of the rate initially used to establish contract or order funding.

 
d.  See the salaries and wages pay tables on the U.S. Office of Personnel Management Web site for Federal Executive Schedule salary levels that apply to the current and

prior periods.
 

(End of clause)
 
See the following Web site for Executive Schedule rates of pay: http://www.opm.gov/oca/.
 
(For current year rates, click on Salaries and Wages / Executive Schedule / Rates of Pay for the Executive Schedule. For prior year rates, click on Salaries and Wages / select
Another Year at the top of the page / Executive Schedule / Rates of Pay for the Executive Schedule. Rates are effective January 1 of each calendar year unless otherwise noted.)
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ARTICLE H.8. NIH POLICY ON ENHANCING PUBLIC ACCESS TO ARCHIVED PUBLICATIONS RESULTING FROM NIH-FUNDED RESEARCH
 
NIH-funded investigators shall submit to the NIH National Library of Medicine’s (NLM) PubMed Central (PMC) an electronic version of the author’s final manuscript, upon
acceptance for publication, resulting from research supported in whole or in part with direct costs from NIH. NIH defines the author’s final manuscript as the final version
accepted for journal publication, and includes all modifications from the publishing peer review process. The PMC archive will preserve permanently these manuscripts for use by
the public, health care providers, educators, scientists, and NIH. The Policy directs electronic submissions to the NIH/NLM/PMC: http://www.pubmedcentral.nih.gov.
 
Additional information is available at http://grants.nih.qov/grants/guide/notice-files/NOT-OD-08-033.html.
 
ARTICLE H.9. NEEDLE DISTRIBUTION
 
The Contractor shall not use contract funds to distribute any needle or syringe for the purpose of preventing the spread of blood borne pathogens in any location that has been
determined by the local public health or local law enforcement authorities to be inappropriate for such distribution.
 
ARTICLE H.10. PRESS RELEASES
 
The Contractor shall clearly state, when issuing statements, press releases, requests for proposals, bid solicitations and other documents describing projects or programs funded in
whole or in part with Federal money: (1) the percentage of the total costs of the program or project which will be financed with Federal money; (2) the dollar amount of Federal
funds for the project or program; and (3) the percentage and dollar amount of the total costs of the project or program that will be financed by nongovernmental sources.
 
ARTICLE H.11. RESTRICTION ON ABORTIONS
 
The Contractor shall not use contract funds for any abortion.
 
ARTICLE H.12. CONTINUED BAN ON FUNDING OF HUMAN EMBRYO RESEARCH
 
The Contractor shall not use contract funds for (1) the creation of a human embryo or embryos for research purposes; or (2) research in which a human embryo or embryos are
destroyed, discarded, or knowingly subjected to risk of injury or death greater than that allowed for research on fetuses in utero under 45 CFR 46.204(b) and Section 498(b) of the
Public Health Service Act (42 U.S.C. 289g(b)). The term “human embryo or embryos” includes any organism, not protected as a human subject under 45 CFR 46 as of the date of
the enactment of this Act, that is derived by fertilization, parthenogenesis, cloning, or any other means from one or more human gametes or human diploid cells.
 
Additionally, in accordance with a March 4, 1997 Presidential Memorandum, Federal funds may not be used for cloning of human beings.
 
ARTICLE H.13. DISSEMINATION OF FALSE OR DELIBERATELY MISLEADING SCIENTIFIC INFORMATION
 
The Contractor shall not use contract funds to disseminate scientific information that is deliberately false or misleading.
 
ARTICLE H.14. RESTRICTION ON EMPLOYMENT OF UNAUTHORIZED ALIEN WORKERS
 
The Contractor shall not use contract funds to employ workers described in section 274A(h)(3) of the Immigration and Nationality Act, which reads as follows:
 

“(3) Definition of unauthorized alien. - As used in this section, the term ‘unauthorized alien’ means, with respect to the employment of an alien at a particular time, that the
alien is not at that time either (A) an alien lawfully admitted for permanent residence, or (B) authorized to be so employed by this Act or by the Attorney General.”
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ARTICLE H.15. CARE OF LIVE VERTEBRATE ANIMALS, HHSAR 352.270-5(b) (October 2009)
 

a.  Before undertaking performance of any contract involving animal-related activities where the species is regulated by USDA, the Contractor shall register with the
Secretary of Agriculture of the United States in accordance with 7 U.S.C. 2136 and 9 CFR sections 2.25 through 2.28. The Contractor shall furnish evidence of the
registration to the Contracting Officer.

 
b.  The Contractor shall acquire vertebrate animals used in research from a dealer licensed by the Secretary of Agriculture under 7 U.S.C. 2133 and 9 CFR Sections 2.1-

2.11, or from a source that is exempt from licensing under those sections.
 

c.  The Contractor agrees that the care, use and intended use of any live vertebrate animals in the performance of this contract shall conform with the Public Health Service
(PHS) Policy on Humane Care of Use of Laboratory Animals (PHS Policy), the current Animal Welfare Assurance (Assurance), the Guide for the Care and Use of
Laboratory Animals (National Academy Press, Washington, DC) and the pertinent laws and regulations of the United States Department of Agriculture (see 7 U.S.C.
2131 et seq. and 9 CFR Subchapter A, Parts 1-4). In case of conflict between standards, the more stringent standard shall govern.

 
d.  If at any time during performance of this contract, the Contracting Officer determines, in consultation with the Office of Laboratory Animal Welfare (OLAW), National

Institutes of Health (NIH), that the Contractor is not in compliance with any of the requirements and standards stated in paragraphs (a) through (c) above, the
Contracting Officer may immediately suspend, in whole or in part, work and further payments under this contract until the Contractor corrects the noncompliance.
Notice of the suspension may be communicated by telephone and confirmed in writing. If the Contractor fails to complete corrective action within the period of time
designated in the Contracting Officer’s written notice of suspension, the Contracting Officer may, in consultation with OLAW, NIH, terminate this contract in whole or
in part, and the Contractor’s name may be removed from the list of those contractors with approved Assurances.

 
Note: The Contractor may request registration of its facility and a current listing of licensed dealers from the Regional Office of the Animal and Plant Health Inspection
Service (APHIS), USDA, for the region in which its research facility is located. The location of the appropriate APHIS Regional Office, as well as information concerning
this program may be obtained by contacting the Animal Care Staff, USDA/APHIS, 4700 River Road, Riverdale, Maryland 20737 (E-mail: ace@aphis.usda.gov; Web site:
http://www.aphis.usda.gov/animal welfare).

 
(End of Clause)

 
ARTICLE H.16. ANIMAL WELFARE
 
All research involving live, vertebrate animals shall be conducted in accordance with the Public Health Service Policy on Humane Care and Use of Laboratory Animals (PHS
Policy). The PHS Policy can be accessed at: http://grants1.nih.gov/grants/olaw/references/phspol.htm
 
In addition, the research involving live vertebrate animals shall be conducted in accordance with the description set forth in the Vertebrate Animal Section (VAS) of the
contractor’s technical proposal, as modified in the Final Proposal Revision (FPR), dated July 19, 2011, which is incorporated by reference.
 
ARTICLE H.17. OPTION PROVISION
 
Unless the Government exercises its option pursuant to the Option Clause set forth in ARTICLE 1.3., the contract will consist only of the Base Period of the Statement of Work as
defined in Sections C and F of the contract. Pursuant to FAR Clause 52.217-6, Option for Increased Quantity set forth in ARTICLE 1.3. of this contract, the Government may, by
unilateral contract modification, require the Contractor to perform additional options set forth in the Statement of Work and also defined in Sections C and F of the contract. If the
Government exercises this option, notice must be given at least 30 days prior to the expiration date of this contract, and the estimated cost plus fixed fee of the contract will be
increased as set forth in the ESTIMATED COST PLUS FIXED FEE. See Article in SECTION B of this contract.
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ARTICLE H.18. INSTITUTIONAL RESPONSIBILITY REGARDING CONFLICTING INTERESTS OF INVESTIGATORS
 
The Contractor shall comply with the requirements of 45 CFR Part 94, Responsible Prospective Contractors, which promotes objectivity in research by establishing standards to
ensure that investigators (defined as the principal investigator and any other person who is responsible for the design, conduct, or reporting of research funded under NIH
contracts) will not be biased by any conflicting financial interest. For the purposes of this part relating to financial interests, “Investigator” includes the Investigator’s spouse and
dependent children. 45 CFR Part 94 is available at the following Web site:
 
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?
c=ecfr;sid=cfc3d0caac2d06e14935ada5731b763d;rqn=div5;view=text;node=45%3A1.0.1.1.52;idno=45;cc=ecfr
 
As required by 45 CFR Part 94, the Contractor shall, at a minimum:
 

a.  Maintain a written, enforceable policy on conflict of interest that complies with 45 CFR Part 94 and inform each investigator of the policy, the investigator’s reporting
responsibilities, and the applicable regulations. The Contractor must take reasonable steps to ensure that investigators working as collaborators or subcontractors comply
with the regulations.

 
b.  Designate an official(s) to solicit and review financial disclosure statements from each investigator participating in NIH-funded research. Based on established

guidelines consistent with the regulations, the designated official(s) must determine whether a conflict of interest exists, and if so, determine what actions should be
taken to manage, reduce, or eliminate such conflict. A conflict of interest exists when the designated official(s) reasonably determines that a Significant Financial
Interest could directly and significantly affect the design, conduct, or reporting of the NIH-funded research. The Contractor may require the management of other
conflicting financial interests in addition to those described in this paragraph, as it deems appropriate. Examples of conditions or restrictions that might be imposed to
manage actual or potential conflicts of interests are included in 45 CFR Part 94, under Management of Conflicting Interests.

 
c.  Require all financial disclosures to be updated during the period of the award, either on an annual basis or as new reportable Significant Financial Interests are obtained.

 
d.  Maintain records, identifiable to each award, of all financial disclosures and all actions taken by the Contractor with respect to each conflicting interest 3 years after final

payment or, where applicable, for the other time periods specified in 48 CFR Part 4, subpart 4.7, Contract Records Retention.
 

e.  Establish adequate enforcement mechanisms and provide for sanctions where appropriate.
 
If a conflict of interest is identified, the Contractor shall report to the Contracting Officer, the existence of the conflicting interest found. This report shall be made and the
conflicting interest managed, reduced, or eliminated, at least on a temporary basis, within sixty (60) days of that identification.
 
If the failure of an investigator to comply with the conflict of interest policy has biased the design, conduct, or reporting of the NIH-funded research, the Contractor must promptly
notify the Contracting Officer of the corrective action taken or to be taken. The Contracting Officer will take appropriate action or refer the matter to the Contractor for further
action, which may include directions to the Contractor on how to maintain appropriate objectivity in the funded research.
 
The Contracting Officer may at any time inquire into the Contractor’s procedures and actions regarding conflicts of interests in NIH-funded research, including a review of all
records pertinent to compliance with 45 CFR Part 94. The Contracting Officer may require submission of the records or review them on site. On the basis of this review, the
Contracting Officer may decide that a particular conflict of interest will bias the objectivity of the NIH-funded research to such an extent that further corrective action is needed or
that the Contractor has not managed, reduced, or eliminated the conflict of interest. The issuance of a Stop Work Order by the Contracting Officer may be necessary until the
matter is resolved.
 
If the Contracting Officer determines that NIH-funded clinical research, whose purpose is to evaluate the safety or effectiveness of a drug, medical device, or treatment, has been
designed, conducted, or reported by an investigator
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with a conflict of interest that was not disclosed or managed, the Contractor must require disclosure of the conflict of interest in each public presentation of the results of the
research.
 
ARTICLE H.19. PUBLICATION AND PUBLICITY
 
In addition to the requirements set forth in HHSAR Clause 352.227-70, Publications and Publicity incorporated by reference in SECTION I of this contract, the Contractor shall
acknowledge the support of the National Institutes of Health whenever publicizing the work under this contract in any media by including an acknowledgment substantially as
follows:
 

“This project has been funded in whole or in part with Federal funds from the National Institute of Allergy and Infectious Diseases, National Institutes of Health,
Department of Health and Human Services, under Contract No. HHSN272201100031C”

 
ARTICLE H.20. REPORTING MATTERS INVOLVING FRAUD, WASTE AND ABUSE
 
Anyone who becomes aware of the existence or apparent existence of fraud, waste and abuse in NIH funded programs is encouraged to report such matters to the HHS Inspector
General’s Office in writing or on the Inspector General’s Hotline. The toll free number is 1-800-HHS-TIPS (1-800-447-8477). All telephone calls will be handled confidentially.
The e-mail address is Htips@os.dhhs.gov and the mailing address is:
 

Office of Inspector General
Department of Health and Human Services
TIPS HOTLINE
P.O. Box 23489
Washington, D.C. 20026

 
ARTICLE H.21. SHARING RESEARCH DATA
 
The data sharing plan submitted by the Contractor is acceptable/The Contractor’s data sharing plan, dated July 19, 2011 is hereby incorporated by reference. The Contractor agrees
to adhere to its plan and shall request prior approval of the Contracting Officer for any changes in its plan.
 
The NIH endorses the sharing of final research data to serve health. this contract is expected to generate research data that must be shared with the public and other researchers.
NIH’s data sharing policy may be found at the following Web site:
 

http://grants.nih.gov/grants/guide/notice-files/NOT-OD-03-032.html
 
NIH recognizes that data sharing may be complicated or limited, in some cases, by institutional policies, local IRB rules, as well as local, state and Federal laws and regulations,
including the Privacy Rule (see HHS-published documentation on the Privacy Rule at http://www.hhs.gov/ocr/). The rights and privacy of people who participate in NIH-funded
research must be protected at all times; thus, data intended for broader use should be free of identifiers that would permit linkages to individual research participants and variables
that could lead to deductive disclosure of the identity of individual subjects.
 
ARTICLE H.22. POSSESSION USE AND TRANSFER OF SELECT BIOLOGICAL AGENTS OR TOXINS
 
The work being conducted under this contract may involve the possession, use, or transfer of a select agent or toxin. The contractor shall not conduct work involving a Select
Agent or Toxin under this contract until it and any associated subcontractor(s) comply with the following:
 

For prime or subcontract awards to domestic institutions that possess, use, and/or transfer a Select Agent or Toxin under this contract, the institution must comply with the
provisions of 42 CFR part 73, 7 CFR part 331, and/or 9 CFR part 121 (http://www.selectagents.gov/Requlations.html) as required, before using NIH funds for work
involving a Select Agent or Toxin. No NIH funds can be used for research involving a Select Agent or Toxin at a domestic institution without a valid registration
certificate.
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For prime or subcontract awards to foreign institutions that possess, use, and/or transfer a Select Agent or Toxin, before using NIH funds for any work directly involving a
Select Agent or Toxin, the foreign institution must provide information satisfactory to the NIAID that safety, security, and training standards equivalent to those described
in 42 CFR part 73, 7 CFR part 331, and/or 9 CFR part 121 are in place and will be administered on behalf of all Select Agent or Toxin work supported by these funds. The
process for making this determination includes a site visit to the foreign laboratory facility by an NIAID representative. During this visit, the foreign institution must
provide the following information: concise summaries of safety, security, and training plans; names of individuals at the foreign institution who will have access to the
Select Agent or Toxin and procedures for ensuring that only approved and appropriate individuals, in accordance with institution procedures, will have access to the Select
Agents or Toxins under the contract; and copies of or links to any applicable laws, regulations, policies, and procedures applicable to that institution for the safe and secure
possession, use, and/ or transfer of select agents. Site visits to foreign laboratories are conducted every three years after the initial review. No NIH funds can be used for
work involving a Select Agent or Toxin at a foreign institution without written approval from the Contracting Officer.

 
Prior to conducting a restricted experiment with a Select Agent or Toxin under this contract or any associated subcontract, the contractor must discuss the experiment with the
Contracting Officer’s Technical Representative (COTR) and request and obtain written approval from the Contracting Officer. Domestic institutions must submit to the
Contracting Officer written approval from the CDC to perform the proposed restricted experiment. Foreign institutions require review by a NIAID representative. The prime
contractor must contact the COTR and the NIAID Office of International Extramural Activities (OIEA) at mailto:niaidforeignawards@niaid.nih.gov for guidance on the process
used by NIAID to review proposed restricted experiments. The NIAID website provides an overview of the review process at
http://funding.niaid.nih.gov/researchfunding/sci/biod/pages/saconproc.aspx. The Contracting Officer will notify the prime contractor when the process is complete. No NIH funds
can be used for a restricted experiment with a Select Agent or Toxin at either a domestic or foreign institution without written approval from the Contracting Officer.
Listings of HHS and USDA select agents and toxins, and overlap select agents or toxins as well as information about the registration process for domestic institutions, are available
on the Select Agent Program Web site at http://www.selectagents.gov/ and http://www.selectagents.gov/Select%20Agents%20and%20Toxins%20List.html.
 
For foreign institutions, see the NIAID Select Agent Award information:
(http://funding.niaid.nih.gov/researchfunding/sci/biod/pages/default.aspx).
 
ARTICLE H.23. HIGHLY PATHOGENIC AGENTS
 
The work being conducted under this contract may involve a Highly Pathogenic Agent (HPA). The NIAID defines an HPA as a pathogen that, under any circumstances, warrants a
biocontainment safety level of BSI-3 or higher according to either:
 

1.  The current edition of the CDC/NIH Biosafety in Microbiological and Biomedical Laboratories (BMBL)
(http://www.cdc.gov/OD/ohs/biosfty/bmbl5/bmbl5toc.htm);

 
2.  The Contractor’s Institutional Biosafety Committee (IBC) or equivalent body; or

 
3.  The Contractor’s appropriate designated institutional biosafety official.

 
If there is ambiguity in the BMBL guidelines and/or there is disagreement among the BMBL, an IBC or equivalent body, or institutional biosafety official, the highest
recommended containment level must be used.
 
ARTICLE H.24. HOTEL AND MOTEL FIRE SAFETY ACT OF 1990 (P.L. 101-391)
 
Pursuant to Public Law 101-391, no Federal funds maybe used to sponsor or fund in whole or in part a meeting, convention, conference or training seminar that is conducted in, or
that otherwise uses the rooms, facilities, or services of a place of public accommodation that do not meet the requirements of the fire prevention and control guidelines as described
in the Public Law. This restriction applies to public accommodations both foreign and domestic.
 
Public accommodations that meet the requirements can be accessed at: http://www.usfa.fema.gov/hotel/index.htm.
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PART II - CONTRACT CLAUSES
 
SECTION B - CONTRACT CLAUSES
 
ARTICLE I.1.  GENERAL CLAUSES FOR A COST-REIMBURSEMENT RESEARCH AND DEVELOPMENT CONTRACT
 
This contract incorporates the following clauses by reference, with the same force and effect as if they were given in full text. Upon request, the Contracting Officer will make their
full text available. Also, the full text of a clause may be accessed electronically as follows: FAR Clauses at: https://www.acquisition.gov/far/. HHSAR Clauses at:
http://www.hhs.gov/policies/hhsar/subpart352.html.
 

a.  FEDERAL ACQUISITION REGULATION (FAR) (48 CFR CHAPTER 1) CLAUSES:
 
FAR
CLAUSE NO.

DATE TITLE

52.202-1 Jul 2004 Definitions (Over the Simplified Acquistion Threshold)
52.203-3 Apr 1984 Gratuities (Over the Simplified Acquisition Threshold)
52.203-5 Apr 1984 Covenant Against Contingent Fees (Over the Simplified Acquisition Threshold)
52.203-6 Sep 2006 Restrictions on Subcontractor Sales to the Government (Over the Simplified Acquisition Threshold)
52.203-7 Oct 2010 Anti-Kickback Procedures (Over the Simplified Acquisition Threshold)
52.203-8 Jan 1997 Cancellation, Rescission, and Recovery of Funds for Illegal or Improper Activity (Over the Simplified

Acquisition Threshold)
52.203-10 Jan 1997 Price or Fee Adjustment for Illegal or Improper Activity (Over the Simplified Acquisition Threshold)
52.203-12 Oct 2010 Limitation on Payments to Influence Certain Federal Transactions (Over $150,000)
52.204-4 May 2011 Printed or Copied Double-Sided on Postconsumer Fiber Content Paper (Over the Simplified Acquisition

Threshold)
52.204-7 Apr 2008 Central Contractor Registration
52.204-10 Jul 2010 Reporting Executive Compensation and First-Tier Subcontract Awards ($25,000 or more)
52.209-6 Dec 2010 Protecting the Government’s Interests When Subcontracting With Contractors Debarred, Suspended, or

Proposed for Debarment (Over $30,000)
52.215-2 Oct 2010 Audit and Records - Negotiation [Note: Applies to ALL contracts funded in whole or in part with

Recovery Act funds, regardless of dollar value, AND contracts over the Simplified Acquisition Threshold
funded exclusively with non-Recovery Act funds.]

52.215-8 Oct 1997 Order of Precedence - Uniform Contract Format
52.215-10 Aug 2011 Price Reduction for Defective Certified Cost or Pricing Data (Over $700,000)
52.215-12 Oct 2010 Subcontractor Cost or Pricing Data (Over $700,000)
52.215-14 Oct 2010 Integrity of Unit Prices (Over the Simplified Acquisition Threshold)
52.215-15 Oct 2010 Pension Adjustments and Asset Reversions (Over $700,000)
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FAR
CLAUSE NO.

DATE TITLE

52.215-18 Jul 2005 Reversion or Adjustment of Plans for Post-Retirement Benefits (PRB) other than Pensions
52.215-19 Oct 1997 Notification of Ownership Changes
52.215-21 Oct 2010 Requirements for Certified Cost or Pricing Data and Data Other Than Certified Cost or Pricing Data -

Modifications
52.215-23 Oct 2009 Limitations on Pass-Through Charges (Over the Simplified Acquisition Threshold)
52.216-7 Jun 2011 Allowable Cost and Payment
52.216-8 Jun 2011 Fixed Fee
52.219-8 Jan 2011 Utilization of Small Business Concerns (Over the Simplified Acquisition Threshold)
52.219-9 Jan 2011 Small Business Subcontracting Plan (Over $650,000, $1.5 million for Construction)
52.219-16 Jan 1999 Liquidated Damages - Subcontracting Plan (Over $650,000, $1.5 million for Construction)
52.222-2 Jul 1990 Payment for Overtime Premium (Over the Simplified Acquisition Threshold) (Note: The dollar amount

in paragraph (a) of this clause is $0 unless otherwise specified in the contract.)
52.222-3 Jun 2003 Convict Labor
52.222-21 Feb 1999 Prohibition of Segregated Facilities
52.222-26 Mar 2007 Equal Opportunity
52.222-35 Sep 2010 Equal Opportunity for Veterans ($100,000 or more)
52.222-36 Oct 2010 Affirmative Action for Workers with Disabilities
52.222-37 Sep 2010 Employment Reports on Veterans ($100,000 or more)
52.222-40 Dec 2010 Notification of Employee Rights Under the National Labor Relations Act Over the Simplified Acquisition

Threshold)
52.222-50 Feb 2009 Combating Trafficking in Persons
52.222-54 Jan 2009 Employment Eligibility Verification (Over the Simplified Acquisition Threshold)
52.223-6 May 2001 Drug-Free Workplace
52.223-18 Aug 2011 Encouraging Contractor Policies to Ban Text Messaging While Driving
52.225-1 Feb 2009 Buy American Act - Supplies
52.225-13 Jun 2008 Restrictions on Certain Foreign Purchases
52.227-1 Dec 2007 Authorization and Consent, Alternate I (Apr 1984)
52.227-2 Dec 2007 Notice and Assistance Regarding Patent and Copyright Infringement
52.227-11 Dec 2007 Patent Rights - Ownership by the Contractor (Note: In accordance with FAR 27.303(b)(2), paragraph

(e) is modified to include the requirements in FAR 27.303(b)(2)(i) through (iv). The frequency of
reporting in (i) is annual.

52.227-14 Dec 2007 Rights in Data - General
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FAR
CLAUSE NO.

DATE TITLE

52.232-9 Apr 1984 Limitation on Withholding of Payments
52.232-17 Oct 2010 Interest (Over the Simplified Acquisition Threshold)
52.232-20 Apr 1984 Limitation of Cost
52.232-23 Jan 1986 Assignment of Claims
52.232-25 Oct 2008 Prompt Payment, Alternate I (Feb 2002)
52.232-33 Oct 2003 Payment by Electronic Funds Transfer--Central Contractor Registration
52.233-1 Jul 2002 Disputes
52.233-3 Aug 1996 Protest After Award, Alternate I (Jun 1985)
52.233-4 Oct 2004 Applicable Law for Breach of Contract Claim
52.242-1 Apr 1984 Notice of Intent to Disallow Costs
52.242-3 May 2001 Penalties for Unallowable Costs (Over $700, 000)
52.242-4 Jan 1997 Certification of Final Indirect Costs
52.242-13 Jul 1995 Bankruptcy (Over the Simplified Acquisition Threshold)
52.243-2 Aug 1987 Changes - Cost Reimbursement, Alternate V (Apr 1984)
52.244-2 Oct 2010 Subcontracts (Over the Simplified Acquisition Threshold), Alternate I (June 2007)
52.244-5 Dec 1996 Competition in Subcontracting (Over the Simplified Acquisition Threshold)
52.244-6 Dec 2010 Subcontracts for Commercial Items
52.245-1 Aug 2010 Government Property
52.245-9 Aug 2010 Use and Charges
52.246-23 Feb 1997 Limitation of Liability (Over the Simplified Acquisition Threshold)
52.249-6 May 2004 Termination (Cost-Reimbursement)
52.249-14 Apr 1984 Excusable Delays
52.253-1 Jan 1991 Computer Generated Forms

 
b.  DEPARTMENT OF HEALTH AND HUMAN SERVICES ACQUISITION REGULATION (HHSAR) (48 CFR CHAPTER 3) CLAUSES:

 
HHSAR
CLAUSE NO.

DATE TITLE

352.202-1 Jan 2006 Definitions - with Alternate paragraph (h) (Jan 2006)
352.203-70 Jan 2006 Anti-Lobbying (Over Simplified Acquisition Threshold)
352.216-70 Jan 2006 Additional Cost Principles
352.222-70 Jan 2010 Contractor Cooperation in Equal Employment Opportunity Investigations
352.227-70 Jan 2006 Publications and Publicity
352.228-7 Dec 1991 Insurance - Liability to Third Persons
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HHSAR
CLAUSE NO.

DATE TITLE

352.233-71 Jan 2006 Litigation and Claims
352.242-70 Jan 2006 Key Personnel
352.242-73 Jan 2006 Withholding of Contract Payments
352.242-74 Apr 1984 Final Decisions on Audit Findings

 
[End of GENERAL CLAUSES FOR A NEGOTIATED COST-REIMBURSEMENT RESEARCH AND DEVELOPMENT CONTRACT- Rev. 08/2011].
 
ARTICLE I.2.  AUTHORIZED SUBSTITUTION OF CLAUSES
 
ARTICLE I.1. of this SECTION is hereby modified as follows:
 

c.  THERE ARE NO APPLICABLE CLAUSES IN THIS SECTION.
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ARTICLE I.3.  ADDITIONAL CONTRACT CLAUSES
 
This contract incorporates the following clauses by reference, with the same force and effect, as if they were given in full text. Upon request, the Contracting Officer will make
their full text available.
 

d.  FEDERAL ACQUISITION REGULATION (FAR) (48 CFR CHAPTER 1) CLAUSES
 

1.  FAR Clause 52.203-13, Contractor Code of Business Ethics and Conduct (April 2010).
 

2.  FAR Clause 52.203-14, Display of Hotline Poster(s) (December 2007).
 

“…..(3) Any required posters may be obtained as follows:
 

Poster(s) Obtain From”
HHS Contractor Code of Ethics

and Business Conduct Poster
http://oig.hhs.gov/fraud/hotline/

OIG Hotline Poster.pdf

3.  FAR Clause 52.215-17, Waiver of Facilities Capital Cost of Money (October 1997).
 

4.  FAR Clause 52.217-6, Option for Increased Quantity (March 1989).
 

“....The Contracting Officer may exercise the option by written notice to the Contractor at any point prior to 30 Days of the completion date of the
contract.

 
5.  FAR Clause 52.219-4, Notice of Price Evaluation Preference for HUBZone Small Business Concerns (January 2011).

 
“(c) Waiver of evaluation preference.…
[ ] Offeror elects to waive the evaluation preference.”

 
6.  FAR Clause 52.227-16, Additional Data Requirements (June 1987).

 
7.  FAR Clause 52.242-3, Penalties for Unallowable Costs (May 2001).

 
8.  FAR Clause 52.251-1, Government Supply Sources (August 2010).

 
e.  DEPARTMENT OF HEALTH AND HUMAN SERVICES ACQUISITION REGULATION (HHSAR) (48 CHAPTER 3) CLAUSES:

 
1.  HHSAR Clause 352.201-70, Paperwork Reduction Act (January 2006).

 
2.  HHSAR Clause 352.223-70, Safety and Health (January 2006).

 
3.  HHSAR Clause 352.270-1, Accessibility of Meetings, Conferences and Seminars to Persons with Disabilities (January 2001).

 
f.  NATIONAL INSTITUTES OF HEALTH (NIH) RESEARCH CONTRACTING (RC) CLAUSES: The following clauses are attached and made a part of this contract:

 
1.  NIH(RC)-11, Research Patient Care Costs (4/1/84).
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ARTICLE I.4.  ADDITIONAL FAR CONTRACT CLAUSES INCLUDED IN FULL TEXT
 
This contract incorporates the following clauses in full text.
 
FEDERAL ACQUISITION REGULATION (FAR) (48 CFR CHAPTER 1) CLAUSES:
 

g.  FAR Clause 52.209-9, Updates of Publicly Available Information Regarding Responsibility Matters (January 2011)
 

(a) The Contractor shall update the information in the Federal Awardee Performance and Integrity Information System (FAPIIS) on a semi-annual basis, throughout the life
of the contract, by posting the required information in the Central Contractor Registration database at http://www.ccr.gov.

 
(b)(1) The Contractor will receive notification when the Government posts new information to the Contractor’s record.

 
(2) The Contractor will have an opportunity to post comments regarding information that has been posted by the Government. The comments will be retained as
long as the associated information is retained, i.e., for a total period of 6 years. Contractor comments will remain a part of the record unless the Contractor
revises them.

 
(3) (i) Public requests for system information prior to April 15, 2011, will be handled under Freedom of Information Act procedures, including, where
appropriate, procedures promulgated under E.O. 12600.

 
(ii) As required by section 3010 of Public Law 111-212, all information posted in FAPIIS on on or after April 15, 2011, except past performance reviews,
will be publicly available.

 
(End of clause)
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PART III - LIST OF DOCUMENTS, EXHIBITS AND OTHER ATTACHMENTS
 
SECTION C - LIST OF ATTACHMENTS
 
The following documents are attached and incorporated in this contract:
 
1.           Statement of Work
 
Statement of Work, dated August 25, 2011, 8 pages.
 
2.           Invoice/Financing Request and Contract Financial Reporting Instructions for NIH Cost-Reimbursement Type Contracts, NIH(RC)-4
 
Invoice/Financing Request and Contract Financial Reporting Instructions for NIH Cost-Reimbursement Type Contracts, NIH(RC)-4, (8/08), 6 pages.
 
3.           Inclusion Enrollment Report
 
Inclusion Enrollment Report, PHS 398/2590, (Rev. 6/09), 1 page. Located at: http://grants.nih.gov/grants/funding/ phs398/enrollmentreport.pdf
 
4.           Inclusion Table
 
Inclusion Table (Formerly Annual Technical Progress Report Format for Each Study), April, 1998, 1 page. Located at:
http://grants.nih.gov/grants/funding/women_min/InclusionOld_Form.pdf
 
5.           Safety and Health
 
Safety and Health, HHSAR Clause 352.223-70, (1/06), 1 page.
 
6.           Research Patient Care Costs
 
Research Patient Care Costs, NIH(RC)-11, 4/1/84, 1 page.
 
7.           Disclosure of Lobbying Activities, SF-LLL
 
Disclosure of Lobbying Activities, SF-LLL, dated 7/97, 2 pages.
 
8.           Conference Expense Offset Worksheets
 
Contractor Pre-Conference Expense Offset Worksheet, dated 3/2008, 1 page. Located at: http://rcb.cancer.gov/rcb-internet/forms/Pre-Conf-worksheet.pdf
 
Post Conference Expense Offset Worksheet, dated 3/2008, 2 pages. Located at: http://rcb.cancer.gov/rcb-internet/ forms/Post-Conf-worksheet.pdf
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PART IV - REPRESENTATIONS AND INSTRUCTIONS
 
SECTION D - REPRESENTATIONS AND CERTIFICATIONS
 
The following documents are incorporated by reference in this contract:
 
 1. Annual Representations and Certifications completed and located at the Online Representations and Certifications Application (ORCA) website. [This includes

the changes identified in paragraph (b) of the FAR provision 52.204-8, Annual Representations and Certifications, contained in the Contractor’s proposal.]
 
 2. NIH Representations & Certifications, dated October 1, 2010.
 
 4. Human Subjects Assurance Identification Number FWA00016408.
 
 5. Animal Welfare Assurance Number 000699.
 

NOTE: Restriction - Funds included in this award for research involving live vertebrate animals are restricted and may not be used for any other purpose
without the written prior approval of the NIH awarding component. Under governing PHS Policy no funds may be drawn down from the payment system
and no obligations made against federal funds for research involving live vertebrate animals prior to approval by the Office of Laboratory Animal
Welfare (OLAW) of an Animal Welfare Assurance in accordance with the PHS Policy on Humane Care and Use of Laboratory Animals. This restriction
applies to the applicant organization and all performance sites (e.g., collaborating institutions, sub-contractors, sub-grantees) lacking OLAW-approved
Assurances, whether domestic, foreign or inter-institutional. If the applicant organization does not have an Animal Welfare Assurance and the animal
work will be conducted at an institution with an Assurance, the grantee must obtain an Inter-institutional Assurance from OLAW. Animal Welfare
Assurances must be submitted to OLAW not later than November 30, 2011. Failure to submit the Animal Welfare Assurance to OLAW within the
required time frame or to otherwise comply with the above requirements can result in suspension and/or termination of this award, withholding of support,
audit disallowances, and/or other appropriate action.

 
END of the SCHEDULE

 
(CONTRACT)
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F. OFFEROR’S PROPOSED STATEMENT OF WORK
 

Independently, and not as an agent of the U.S. Government, the Contractor, including its subcontractors, shall furnish all the necessary services, qualified personnel,
materials, equipment, and facilities, not otherwise provided by the Government under the terms of this contract, as needed to provide the services delineated in the negotiated
Statement of Work. The Contractor shall carry out activities within the contract’s Statement of Work and should not conduct work on the contract without prior approval from the
Contracting Officer’s Technical Representative (COTR). Approval to carry out specific activities shall be dependent on approval by the COTR of the Strategic Staged Product
Development Plan (SSPDP) and Work Plan following contract award, approval of Monthly and Annual Progress Reports, approval of a nonclinical or clinical study protocol, or
approval of Decision Gate Reports or Decision Gate Change or Deviation Requests.
 

The Contractor acknowledges the Government’s right to modify or delete milestones, process, schedule, budget, or product as need may arise. Because of the nature of
this contract and complexities inherent in this and prior programs, at designated milestones the government will evaluate whether work should be redirected, removed, or whether
schedule or budget adjustments should be made. Furthermore, the Government reserves the right to change product, process, schedule, or event to add or delete part or all of these
elements as needs arise.
 
F.1. Overall Objectives and Scope
 

The overall objective of this contract is to advance the development of XOMA 4CD, a cocktail of four different monoclonal antibodies (mAbs), for the treatment of
botulinum C and D toxin exposure and poisoning. The scope of work for this contract includes mAb candidate selection, process development, production, co-formulation,
nonclinical studies, and a Phase 1 clinical trial. The Contractor shall furnish all the necessary services, qualified personnel, materials, equipment, and facilities, not otherwise
provided by the Government under the terms of this contract, as needed to provide the services delineated in the negotiated Statement of Work. The specific components of the
Statement of Work and the scope of the product development activities to be undertaken will depend on the status of the individual therapeutic candidate/product or lead series as
part of an overall SSPDP, as well as regulatory requirements. The Contractor shall carry out activities within the contract Statement of Work only as requested and approved by the
COTR. Approval to carry out specific activities shall be dependent on approval by the COTR of the SSPDP following contract award.
 
F.2. Strategic Staged Product Development Plan (SSPDP) and Work Plan
 

The Contractor shall, within fourteen (14) calendar days of the effective date of the contract or as directed, submit an updated SSPDP and Work Plan to the COTR and the
Contracting Officer (CO) for approval prior to the initiation of any activities related to the implementation of these plans. The Contractor shall update the plans as mutually agreed
upon discussions with the COTR and CO.
 
The SSPDP and Workplan shall include:
 
 a. A defined contract structure to clearly delineate the scope of work for each base and option period throughout the entire program.
 
 b. Defined goals for performance of product development activities for each base and option period throughout the entire program.
 
 c. Defined entry criteria as Go/No Go decision gates for exercising each option.
 
 d. Quantitative and qualitative criteria and accompanying data elements for assessing the scientific merit and feasibility of moving to the next set of product

development activities.
 
 e. A detailed timeline for the base and option periods covering the initiation, conduct, and completion of product development activities and a budget linked to

these activities.
 
 f. Detailed description of the technical approaches in the Workplan to implement the SSPDP.
 
Upon completion of product development work, as defined in the approved SSPDP, the Contractor shall prepare and submit to the COTR and the CO a Decision Gate Report that
contains:
 

 
 



 

 a. Sufficiently detailed documentation and analysis to support successful completion of the activities according to the pre-determined qualitative and quantitative
criteria that define the Go/No Go decision.

 
 b. Summary costs incurred to complete the activities.
 
 c. Description of the next option for product development and a revised Work Plan, and if necessary, an updated budget, along with the request for approval to

proceed to the next option or activities in product development.
 
The Contractor shall submit a Decision Gate Change and/or Work Plan Change Request in response to a need to modify product development activities proposed within the
SSPDP. This document shall request a change in the agreed Work Plan, timelines and/or decision gates. This report shall include:
 
 a. Discussion of the justification/rationale for the proposed changes.
 
 b. Options for addressing the needed change/deviation from the approved timelines and/or decision gates, including a cost-benefit analysis of each option.
 
 c. Recommendations for the preferred product development option and a full analysis and discussion of the impact of the change on the entire product

development program, timelines, and budget.
 
The SSPDP and Work Plan for this contract include these overarching activities:
 
F.2.a Nonclinical Research and Development
 
Pre-IND-enabling activities shall include:
 

·  Selection and development of lead antibody constructs
 

·  Potency studies in the mouse protection assay
 
IND-enabling activities to satisfy FDA requirements for IND submission shall include:
 

·  Pharmacokinetic (PK) and safety studies in animals
 

·  Tissue cross-reactivity (TCR) studies
 

·  Development of analytical reagents and assays to measure PK and immunogenicity
 
The Contractor shall, as directed by the COTR, submit draft study protocols or protocol synopsis for DMID technical review and approval prior to conducting the studies, and shall
submit draft final study reports for DMID technical review and approval prior to the issuance of the final study reports.
 
F.2.b Manufacturing and CMC Development
 
The Contractor shall:
 

·  Identify and develop optimal cell lines
 

·  Prepare Master Cell Banks (MCB)
 

·  Develop master production batch records
 

·  Develop scaleable fermentation processes
 

·  Develop production purification processes
 

 
 



 

·  Qualify analytical assays for in-process, Drug Substance (DS) and Drug Product (DP) characterization
 

·  Scale-up the production processes to pilot scale
 

·  Produce GMP material to support IND-enabling studies and the Phase I clinical trial
 

·  Conduct quality assessment of antibody product and stability testing of the clinical materials
 
The Contractor shall, as directed by the COTR, submit process and method qualification or validation reports relevent to manufacturing and CMC development for DMID review.
 
F.2.c Clinical Trial Protocol Development and Implementation
 
The Contractor shall conduct clinical studies of the safety, PK and tolerability of XOMA 4CD in human subjects.
 
The Contractor shall develop all clinical trial protocols and shall have ultimate responsibility for the conduct of the clinical trial in compliance with current federal regulations and
the DMID, NIAID, NIH policies, and guidelines for the conduct of research involving human subjects.
 
Specifically, the Contractor shall:
 
 a. Comply with all current Federal regulations pertinent to the conduct of research involving human subject protection and Good Clinical Practices.
 
 b. Comply with the current NIAID-DMID clinical trial operational guidance, developed under the scope of the Clinical Terms of Award, which addresses

specifically the implementation processes for conducting, monitoring, and safety reporting of a clinical trial performed under NIAID-DMID contract.
 
 c. Obtain from the NIAID-DMID approval of Investigational New Drug (IND) sponsorship. If approved by DMID, the Contractor shall serve as the product IND

holder and be responsible for:
 
 i. Developing and submitting all draft and final clinical trial protocols, supporting documents, and any document amendments to the COTR for NIAID-

DMID review and approval.
 
 ii. Submitting the following supporting documents at time of the draft clinical trial protocols submission for NIAID-DMID review and approval: sample

informed consent forms and current clinical investigator’s brochures.
 
 iii. Submitting the following supporting documents for NIAID-DMID review and approval prior to study initiation: case report forms, site quality

management plan, enrollment plan, clinical data management plan, manual of procedures (pharmacy manual and laboratory manual shall be provided
if not covered under the manual of procedures), safety oversight plan, protocol-specific clinical monitoring plan, local Institutional Review Board
committee approvals, and FDA acceptance correspondence related to IND filing.

 
 vi. Developing, submitting, and maintaining all relevant documentation for IND submission to comply with the FDA IND requirement.
 
 v. Preparing materials for and requesting, scheduling and participating in all meetings with the FDA, including meetings to review pre-IND, IND, and

End of Phase I packages, as necessary.
 
 vi. Proposing clinical sites and/or Contract Research Organization (CRO) to participate in the conduct of the funded clinical trials and maintaining

adequate oversights including performing site assessment and site initiation per FDA regulation and NIAID-DMID guidance.
 
 v. Preparing and submitting draft FDA communication for NIAID-DMID review and comments prior to submitting to the FDA; submitting all

documentation to the FDA in a timely manner, consistent with timelines set out in the contract and by the FDA.
 

 
 



 

 viii. Including NIAID-DMID staff, as designated by the COTR, in meetings and teleconferences with the FDA.
 
 ix. Providing to the COTR copies of all FDA correspondence and meeting minutes that are relevant to the therapeutic product within five (5) business

days upon receipt of these communications.
 
 x. Registering the trial and posting study protocol on clinicaltrials.gov website prior to enrollment and updating as required.
 
 xi. Provide a Federal Wide Assurance (FWA) for the IND sponsor and each participating site prior to initiation of the study.
 
 xii. Work with NIAID-DMID to obtain Clinical Exemption to OMB Clearance Requirements.
 
F.2.d Regulatory Compliance and Data Management
 
The Contractor shall:
 
 a. Be responsible for the development and implementation of data management and quality control systems/procedures, including the transmission, storage,

confidentiality, and retrieval of all study data, by using commercially available CFR Part 11 compliant database or information system.
 
 b. Provide for the statistical design and analysis of data resulting from the research undertaken.
 
 c. Provide raw data and/or specific analyses of data generated with contract funding to the COTR
 
 d. Ensure strict adherence to FDA regulations and guidance, including requirements for the conduct of animal studies and assays under GLP, the manufacturing of

the therapeutic candidate/product under cGMP, and the conduct of clinical trials under GCP standards. The Contractor shall maintain quality assurance
documentation to support adherence in these areas.

 
 e. Arrange for independent audits, as needed or as requested by the COTR and the CO. In addition, the Contractor shall ensure that all Contractor and/or

subcontractor records and staff are available for site visits or audits. The Contractor shall provide interim and final audit reports to the COTR and the CO within
thirty (30) calendar days of the completion of the audit.

 
F.3. Scientific, Technical, Management and Administrative Team
 
The Contractor shall provide all expertise needed for the implementation of the SSPDP performed under this contract including research, manufacturing, regulatory, clinical,
nonclinical, statistical, management, and administrative activities. The Principal Investigator (PI) shall be responsible for all aspects of project performance and communication
with the COTR and the CO. The Contractor’s team shall consist of members that provide strong scientific leadership, as well as experience and expertise in the management,
design and execution of a research and development program focused on product development, manufacturing, and testing in humans and in vertebrate animals. In addition, the
Contractor’s team shall provide strong project management capable of day-to-day monitoring and tracking of progress, timelines, and cost incurred, as well as coordinating project
activities.
 
F.4. Facilities, Equipment and Other Resources
 
The Contractor shall provide: nonclinical, scale-up, quality, and manufacturing facilities for identifying and producing recombinant mAbs in sufficient quantity for human trials
and ultimately for commercial use. The Contractor shall provide the appropriate equipment, facilities, training, and other resources required to implement the Statement of Work
and the SSPDP in compliance with all Federal and NIH regulations and shall include:
 
 a. Performance of IND-enabling assays and animal studies under GLP.
 
 b. Production, characterization, and release testing of therapeutic agent under cGMP.
 

 
 



 

 c. Performance of clinical trial(s) in humans under GCP.
 
 d. Humane care and use of vertebrate animals.
 
 e. Handling, storing and shipping of potentially dangerous biological and chemical agents, including Select Agents, under biosafety levels required for working

with the biological agents under study.
 
 f. Obtaining approval from their Institutional Biosafety Committee. At the request of the COTR, the Contractor shall provide copies of materials submitted for

Institutional Biosafety Committee Review and documentation of approval of experiments.
 
F.S. Project Management, Intellectual property and Reports and deliverables
 

a.           Project Management
 

The Contractor shall provide for:
 
 i. The overall management, integration, and coordination of all contract activities, including a technical and administrative infrastructure to ensure the

efficient planning, initiation, implementation, direction, and completion of all contract activities including monitoring and tracking day-to-day
progress and timelines, and coordinating communication, project activities, and costs incurred.

 
 ii. Regular and effective communication with the COTR and the CO.
 
 iii. A PI with technical responsibility for overall project management and communication, tracking performance, monitoring and reporting on project

status and progress, and recommending modifications to project requirements and timelines, including projects undertaken by subcontractors.
 
 iv. Administrative staff with responsibility for financial management and reporting on all administrative activities conducted by the Contractor and any

subcontractors on all administrative activities conducted by the Contractor and any subcontractors.
 
 v. A Project Manager to manage adherence to the project plan, track budget and progress, meet reporting requirements, and act under the direction of the

PI.
 

b.           Intellectual Property
 

The Contractor shall be solely responsible for the timely acquisition of all appropriate proprietary rights, including intellectual property rights, and all materials needed to
perform the project and shall report to the U.S. Government all inventions made in the performance of the project, as specified at FAR 52.227-11 (Bayh-Dole Act).

 
c.           Reports and Deliverables:

 
The Contractor shall prepare and provide all reports and other deliverables listed in Table 1 below “Reporting Requirements and Other Deliverables”.

 
F.6. External Advisory Group
 
The Contractor shall provide an external Advisory Group with expertise in the areas applicable to the specific stage or phase of the program. The Contractor shall leverage the
advisory group’s expertise, particularly during critical review periods in the program.
 
F.7. Contract Kick-off and Annual Contract Review Meetings
 
The Contractor shall:
 

 
 



 

·  Plan and coordinate with the COTR on selecting date and time for the Kick-off Meeting within thirty (30) calendar days of the effective date of the contract and
subsequent Annual Review Meetings.

 
·  Draft an agenda of meeting objectives and topics within fourteen (14) calendar days in advance of meetings.

 
·  Distribute updated SSPDP and Work Plan and Annual Technical progress reports fourteen (14) calendar days prior to meetings that include project status,

deliverables, milestones, and metrics.
 

·  Provide a kick-off and annual meeting reports that contains an executive summary, meeting minutes, action items and copy of the presentations within twenty-
one (21) calendar days after these meetings.

 
F.8. Review Prior to Publications
 
The Contractor shall submit documents to the COTR allowing thirty (30) calendar days for NIAID-DMID review and comment prior to submission of manuscripts for publication
and fifteen (15) calendar days for submission of abstracts for publication and/or presentation. The contractor shall acknowledge the support of the DHHS and NIAID whenever
publicizing the work.
 
F.9. Reports and Deliverables
 
The Contractor shall be required to submit reports and deliverables in accordance with F.2. Deliveries (page 14 of the Contract).



EXHIBIT 23.1 
 

Consent of Independent Registered Public Accounting Firm
 

We consent to the reference to our firm under the caption “Experts” and to the use of our report dated March 10, 2011 in the Registration Statement (Form S-4) and
related Prospectus of XOMA Ltd. dated October 4, 2011.
 
 

/s/ Ernst & Young LLP
 
San Francisco, California
October 4, 2011


