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PART I - FINANCIAL INFORMATION
ITEM 1. CONDENSED CONSOLIDATED FINANCIAL STATEMENTS
XOMA CORPORATION
CONDENSED CONSOLIDATED BALANCE SHEETS
(in thousands, except share and per share amounts)
September 30,
2021
(unaudited)

December 31,
2020
(Note 1)

ASSETS
Current assets:
Cash
Restricted cash
Short-term equity securities
Trade and other receivables, net
Income tax receivable
Prepaid expenses and other current assets
Total current assets
Long-term restricted cash
Property and equipment, net
Operating lease right-of-use assets
Long-term royalty receivables
Long-term equity securities
Other assets
Total assets

$

$

LIABILITIES AND STOCKHOLDERS’ EQUITY
Current liabilities:
Accounts payable
Accrued and other liabilities
Contingent consideration under royalty purchase agreements
Operating lease liabilities
Unearned revenue recognized under units-of-revenue method
Contingent liabilities
Current portion of long-term debt
Preferred stock dividend accrual
Total current liabilities
Unearned revenue recognized under units-of-revenue method – long-term
Long-term debt
Long-term operating lease liabilities
Other liabilities – long-term
Total liabilities

$

68,757
3,417
1,211
518
—
969
74,872
—
15
240
55,075
—
301
130,503

$

598
1,325
75
191
1,541
1,410
—
1,368
6,508
12,306
—
85
20
18,919

$

$

84,222
1,611
—
263
1,526
443
88,065
531
21
359
34,575
1,693
41
125,285

456
642
75
179
1,452
1,410
8,088
—
12,302
13,516
12,764
229
50
38,861

Commitments and Contingencies (Note 10)
Stockholders’ equity:
Preferred Stock, $ 0.05 par value, 1,000,000 shares authorized:
8.625% Series A cumulative, perpetual preferred stock, 984,000 shares issued and outstanding at
September 30, 2021 and December 31, 2020
8.375% Series B cumulative, perpetual preferred stock, 1,600 and zero shares issued and outstanding at
September 30, 2021 and December 31, 2020, respectively
Convertible preferred stock, 5,003 shares issued and outstanding at September 30, 2021 and December 31, 2020
Common stock, $0.0075 par value, 277,333,332 shares authorized, 11,311,231 and 11,228,792 shares issued and
outstanding at September 30, 2021 and December 31, 2020, respectively
Additional paid-in capital
Accumulated deficit
Total stockholders’ equity
Total liabilities and stockholders’ equity

$

49

49

—
—

—
—

85
1,306,582
(1,195,132)
111,584
130,503

84
1,267,377
(1,181,086)
86,424
125,285

$

The accompanying notes are an integral part of these condensed consolidated financial statements.
(Note 1) The consolidated balance sheet as of December 31, 2020, has been derived from the audited consolidated financial
statements as of that date included in the Company’s Annual Report on Form 10-K for the year ended December 31, 2020.
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XOMA CORPORATION
CONDENSED CONSOLIDATED STATEMENTS OF OPERATIONS AND COMPREHENSIVE LOSS
(unaudited)
(in thousands, except per share amounts)
Three Months Ended
September 30,
2021
2020
Revenues:
Revenue from contracts with customers
Revenue recognized under units-of-revenue method
Total revenues

$

550
390
940

$

Nine Months Ended
September 30,
2021
2020
200
357
557

$

1,094
1,121
2,215

$

753
1,051
1,804

Operating expenses:
Research and development
General and administrative
Total operating expenses

30
4,255
4,285

34
3,212
3,246

129
14,922
15,051

134
13,126
13,260

Loss from operations

(3,345)

(2,689)

(12,836)

(11,456)

—
—
(1,091)
(4,436)
—
(4,436)
(1,368)
(5,804)
(0.51)

(434)
—
2,046
(1,077)
—
(1,077)
—
(1,077)
(0.10)

(461)
(300)
(449)
(14,046)
—
(14,046)
(3,192)
(17,238)
(1.53)

(1,484)
—
2,046
(10,894)
1,526
(9,368)
—
(9,368)
(0.89)

Other (expense) income, net:
Interest expense
Loss on extinguishment of debt
Other (expense) income, net
Loss before income tax
Income tax benefit
Net loss and comprehensive loss
Less: accumulated dividends on Series A and Series B preferred stock
Net loss available to common stockholders, basic and diluted
Basic and diluted net loss per share available to common stockholders
Weighted average shares used in computing basic and diluted net loss per share
available to common stockholders

$
$
$

11,311

$
$
$

11,019

$
$
$

11,279

The accompanying notes are an integral part of these condensed consolidated financial statements.
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XOMA CORPORATION
CONDENSED CONSOLIDATED STATEMENTS OF STOCKHOLDERS’ EQUITY
(unaudited)
(in thousands)
Series A
Preferred Stock
Shares
Amount
Balance, December 31, 2020
984 $
49
Exercise of stock options
—
—
Exercise of common stock
warrants
—
—
Issuance of common stock
related to 401(k) contribution
—
—
Stock-based compensation
expense
—
—
Preferred stock dividends
—
—
Net loss and comprehensive
loss
—
—
Balance, March 31, 2021
984 $
49
Exercise of stock options
—
—
Issuance of common stock
related to ESPP
—
—
Stock-based compensation
expense
—
—
Issuance of preferred stock
—
—
Preferred stock dividends
—
—
Net loss and comprehensive
loss
—
—
Balance, June 30, 2021
984 $
49
Exercise of stock options
—
—
Stock-based compensation
expense
—
—
Preferred stock dividends
—
—
Net loss and comprehensive
loss
—
—
Balance,
984 $
49
September 30, 2021

Series B
Preferred Stock
Shares
Amount
—
—
—
—

Convertible
Preferred Stock
Shares
Amount
5 $
—
—
—

Common Stock
Shares
Amount
11,229 $
84
24
—

Additional
Total
Paid-In
Accumulated Stockholders’
Capital
Deficit
Equity
$ 1,267,377 $ (1,181,086) $
86,424
388
—
388

—

—

—

—

5

—

—

—

—

—

—

—

—

2

—

90

—

90

—
—

—
—

—
—

—
—

—
—

—
—

2,898
(707)

—
—

2,898
(707)

—
—
—

—
5
—

—
—
—

—
11,260 $
49

—
84
1

—
$ 1,270,046
593

—

—

—

—

1

—

17

—

17

—
2
—

—
—
—

—
—
—

—
—
—

—
—
—

—
—
—

768
37,140
(1,424)

—
—
—

768
37,140
(1,424)

—
—
—

—
5
—

—
—
—

—
11,310 $
1

—
85
—

—
$ 1,307,140
31

—
—

—
—

—
—

—
—

—
—

—
—

779
(1,368)

—
—

779
(1,368)

—

—

—

—

—

—

—

(4,436)

(4,436)

—

5

—

11,311 $

85

$ 1,306,582

—
—
—

—
2
—

2

$

$

$

3

$

$

$

(7,373)
$ (1,188,459) $
—

(2,237)
$ (1,190,696) $
—

$ (1,195,132) $

(7,373)
81,720
594

(2,237)
116,578
31

111,584
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XOMA CORPORATION
CONDENSED CONSOLIDATED STATEMENTS OF STOCKHOLDERS’ EQUITY
(unaudited)
(in thousands)
Series A
Preferred Stock
Shares
Amount
Balance, December 31, 2019
— $
—
Issuance of common stock
related to 401(k) contribution
—
—
Stock-based compensation
expense
—
—
Disgorgement of
stockholder's short-swing
profits
—
—
Net loss and comprehensive
loss
—
—
Balance, March 31, 2020
— $
—
Exercise of stock options
—
—
Issuance of common stock
related to ESPP
—
—
Issuance of common stock
related to Series Y preferred
stock conversion
—
—
Stock-based compensation
expense
—
—
Net loss and comprehensive
loss
—
—
Balance, June 30, 2020
— $
—
Exercise of stock options
—
—
Stock-based compensation
expense
—
—
Net loss and comprehensive
loss
—
—
Balance,
$
September 30, 2020

Series B
Preferred Stock
Shares
Amount
— $
—

Convertible
Preferred Stock
Shares
Amount
6 $
—

Common Stock
Shares
Amount
9,759 $
73

Additional
Total
Paid-In
Accumulated Stockholders’
Capital
Deficit
Equity
$ 1,238,299 $ (1,194,384) $
43,988

—

—

—

—

3

—

88

—

88

—

—

—

—

—

—

1,788

—

1,788

—

—

—

—

—

—

13

—

13

—
—
—

—
6
—

—
—
—

—
9,762
2

—
73
—

—
$ 1,240,188
10

—

—

—

—

1

—

26

—

26

—

—

(1)

—

1,253

10

(10)

—

—

—

—

—

—

—

—

773

—

773

—
—
—

—
5
—

—
—
—

—
11,018 $
4

—
83
—

—
$ 1,240,987
16

—

—

—

—

—

—

708

—

708

—

—

—

—

—

—

—

(1,077)

(1,077)

—

11,022 $

83

$ 1,241,711

—
—
—

—
—
—

$

$

$

5

$

$

$

$

(4,758)
$ (1,199,142) $
—

(3,533)
$ (1,202,675) $
—

$ (1,203,752) $

The accompanying notes are an integral part of these condensed consolidated financial statements.
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41,119
10

(3,533)
38,395
16

38,042
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XOMA CORPORATION
CONDENSED CONSOLIDATED STATEMENTS OF CASH FLOWS
(unaudited)
(in thousands)
Nine Months Ended September 30,
2021
2020
Cash flows from operating activities:
Net loss
Adjustments to reconcile net loss to net cash used in operating activities:
Stock-based compensation expense
Common stock contribution to 401(k)
Depreciation and amortization
Amortization of debt issuance costs, debt discount and final payment on debt
Provision for bad debt
Non-cash lease expense
Loss on extinguishment of debt
Change in fair value of equity securities
Changes in assets and liabilities:
Trade and other receivables, net
Income tax receivable
Prepaid expenses and other assets
Accounts payable and accrued liabilities
Operating lease liabilities
Unearned revenue recognized under units-of-revenue method
Other liabilities
Net cash used in operating activities

$

(14,046)

$

(9,368)

4,445
90
6
200
—
119
300
482

3,269
88
19
546
1,409
112
—
(1,891)

(255)
1,526
(526)
955
(133)
(1,121)
(6)
(7,964)

1,302
(1,526)
(319)
(464)
(120)
(1,052)
409
(7,586)

Cash flows from investing activities:
Payments related to purchase of royalty rights
Purchase of property and equipment
Net cash used in investing activities

(20,500)
—
(20,500)

—
(9)
(9)

Cash flows from financing activities:
Proceeds from issuance of preferred stock
Proceeds from issuance of common stock
Payment of preferred and common stock issuance costs
Proceeds from exercise of options
Principal payments – debt
Payment for extinguishment of debt
Payment for debt modification fee
Payment for preferred stock dividends
Principal payments – finance lease
Proceeds from disgorgement of stockholder's short-swing profits
Taxes paid related to net share settlement of equity awards
Net cash provided by (used in) financing activities

40,000
17
(3,248)
1,492
(4,250)
(17,103)
(24)
(2,131)
—
—
(479)
14,274

—
26
(231)
42
(3,188)
—
—
—
(14)
13
(16)
(3,368)

Net decrease in cash and restricted cash
Cash and restricted cash at the beginning of the period
Cash and restricted cash at the end of the period

$

(14,190)
86,364
72,174

$

(10,963)
56,688
45,725

$

311

$

546

$
$
$

1,368
—
137

$
$
$

—
317
—

Supplemental Cash Flow Information:
Cash paid for interest
Non-cash investing and financing activities:
Preferred stock dividend accrual
Interest added to principal balance on long-term debt
Accrued cost related to issuance of capital stock

The accompanying notes are an integral part of these condensed consolidated financial statements.
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XOMA CORPORATION
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS
(unaudited)
1. Description of Business
XOMA Corporation (referred to as “XOMA” or the “Company”), a Delaware corporation, is a biotech royalty aggregator with a
sizable portfolio of economic rights to future potential milestone and royalty payments associated with partnered pre-commercial
therapeutic candidates. The Company’s portfolio was built through licensing its proprietary products and platforms from its legacy
discovery and development business, combined with acquisitions of rights to future milestones and royalties that the Company has made
since the royalty aggregator business model was implemented in 2017. The Company’s drug royalty aggregator business is focused on early
to mid-stage clinical assets primarily in Phase 1 and 2 with blockbuster potential licensed to large-cap partners. The Company expects that
most of its future revenue will be based on payments the Company may receive for milestones and royalties related to these programs.
Liquidity and Financial Condition
The Company has incurred significant operating losses and negative cash flows from operations since its inception. As of
September 30, 2021, the Company had unrestricted and restricted cash of $72.2 million. The restricted cash balance may only be used to
pay dividends on the 8.625% Series A cumulative, perpetual preferred stock (“Series A Preferred Stock”) issued in December 2020 and the
depositary shares, each representing 1/1000th in a share of 8.375% Series B cumulative, perpetual preferred stock (“Series B Preferred
Stock”) issued in April 2021 (Note 12).
In June 2021, the Company repaid its outstanding debt obligations to Silicon Valley Bank (“SVB”) and Novartis Pharma AG
(“Novartis”), for a total of $17.1 million (Note 8). Based on the Company’s current cash balance and its ability to control discretionary
spending, such as royalty acquisitions, the Company has evaluated and concluded its financial condition is sufficient to fund its planned
operations and commitments and contractual obligations for a period of at least one year following the date that these condensed
consolidated financial statements are issued.
2. Basis of Presentation and Significant Accounting Policies
Basis of Presentation
The condensed consolidated financial statements include the accounts of the Company and its wholly owned subsidiaries. All
intercompany accounts and transactions among consolidated entities were eliminated upon consolidation. The unaudited condensed
consolidated financial statements were prepared in accordance with generally accepted accounting principles (“GAAP”) in the United
States for interim financial information and with the instructions to Form 10-Q and Article 10 of Regulation S-X. As permitted under those
rules certain footnotes or other financial information can be condensed or omitted. These financial statements and related disclosures have
been prepared with the assumption that users of the interim financial information have read or have access to the audited consolidated
financial statements for the preceding fiscal year. Accordingly, these statements should be read in conjunction with the audited consolidated
financial statements and related notes included in the Company’s Annual Report on Form 10-K for the year ended December 31, 2020, filed
with the U.S. Securities and Exchange Commission (“SEC”) on March 10, 2021.
These financial statements have been prepared on the same basis as the Company’s annual consolidated financial statements and,
in the opinion of management, reflect all adjustments, consisting only of normal recurring adjustments that are necessary for a fair statement
of the Company’s consolidated financial information. The interim results of operations are not necessarily indicative of the results that may
be expected for the full year.
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Use of Estimates
The preparation of financial statements in conformity with GAAP in the United States requires management to make estimates and
assumptions that affect the reported amounts of assets, liabilities, revenue and expenses, and related disclosures. On an ongoing basis,
management evaluates its estimates including, but not limited to, those related to revenue recognition, revenue recognized under units-ofrevenue method, equity securities, legal contingencies and stock-based compensation. The Company bases its estimates on historical
experience and on various other market-specific and other relevant assumptions that are believed to be reasonable under the circumstances,
the results of which form the basis for making judgments about the carrying values of assets and liabilities that are not readily apparent
from other sources.
Actual results may differ significantly from these estimates, such as the Company’s billing under government contracts and
amortization of the payments received from HealthCare Royalty Partners II, L.P. (“HCRP”). Under the Company’s contracts with the
National Institute of Allergy and Infectious Diseases (“NIAID”), a part of the National Institutes of Health (“NIH”), the Company billed
using NIH’s provisional rates and thus is subject to future audits at the discretion of NIAID’s contracting office. In October of 2019, NIH
notified the Company that it engaged KPMG to perform an audit of the Company’s incurred cost submissions for 2013, 2014 and 2015. The
audit procedures were completed and the Company adjusted its estimated liability owed to NIH to $1.4 million as of December 31, 2020
(Note 4). The estimated liability owed to NIH had not changed as of September 30, 2021. The audit remains subject to further review by
NIH as part of the contract close-out process, which includes finalization of rates for years 2010 through 2015, and the Company may incur
further liability as a result. In addition, under the contracts with HCRP, the amortization for the reporting period is calculated based on the
payments expected to be made by the licensees to HCRP over the term of the arrangement. Any changes to the estimated payments by the
licensees to HCRP can result in a material adjustment to revenue previously reported.
The COVID-19 pandemic has resulted in a global slowdown of economic activity which has led to delays and could result in
further delays or terminations of some clinical trials underlying the Company’s royalty purchase agreements. Estimates and assumptions
about future events and their effects cannot be determined with certainty and therefore require the exercise of judgment. These estimates
may change, as new events occur and additional information is obtained, and are recognized in the condensed consolidated financial
statements as soon as they become known. Actual results could differ from those estimates and any such differences may be material to the
Company’s financial statements.
Cash and Restricted Cash
Cash consists of bank deposits held in business checking and interest-bearing deposit accounts. As of September 30, 2021, the
Company did not have any cash equivalent balances, defined as highly liquid financial instruments purchased with original maturities of
three months or less.
Restricted cash consists of bank deposits held to pay dividends on the Company’s Series A Preferred Stock and Series B Preferred
Stock.
The Company maintains cash and restricted cash balances at commercial banks. Balances commonly exceed the amount insured by
the Federal Deposit Insurance Corporation. The Company has not experienced any losses in such accounts, and management believes that
the Company is not exposed to any significant credit risk with respect to such cash and restricted cash.
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The following table provides a reconciliation of cash and restricted cash reported within the consolidated balance sheets that sum
to the total of the same amounts shown in the consolidated statements of cash flows (in thousands):
Nine Months Ended September 30,
2021
2020

Cash
Restricted cash
Total cash and restricted cash

$
$

68,757
3,417
72,174

$

45,725

$

45,725

—

Revenue Recognition
The Company recognizes revenue from all contracts with customers according to Accounting Standards Codification (“ASC”)
Topic 606, Revenue from Contracts with Customers ("ASC 606"), except for contracts that are within the scope of other standards, such as
leases, insurance, collaboration arrangements and financial instruments. The Company recognizes revenue when its customer obtains
control of promised goods or services, in an amount that reflects the consideration which the Company expects to receive in exchange for
those goods or services.
To determine revenue recognition for arrangements that the Company determines are within the scope of ASC 606, the Company
performs the following five steps: (i) identify the contract(s) with a customer; (ii) identify the performance obligations in the contract;
(iii) determine the transaction price; (iv) allocate the transaction price to the performance obligations in the contract; and (v) recognize
revenue when (or as) the Company satisfies a performance obligation. The Company only applies the five-step model to contracts when it is
probable that the Company will collect the consideration it is entitled to in exchange for the goods or services it transfers to the customer. At
contract inception, once the contract is determined to be within the scope of ASC 606, the Company assesses the goods or services
promised within each contract and determines those that are performance obligations, and assesses whether each promised good or service
is distinct. The Company then recognizes as revenue the amount of the transaction price that is allocated to the respective performance
obligation based on relative fair values, when (or as) the performance obligation is satisfied.
The Company recognizes revenue from its license and collaboration arrangements and royalties. The terms of the arrangements
generally include payment to the Company of one or more of the following: non-refundable, upfront license fees, development, regulatory
and commercial milestone payments, and royalties on net sales of licensed products.
License of intellectual property
If the license to the Company’s intellectual property is determined to be distinct from the other performance obligations identified
in the arrangement, the Company recognizes revenue from non-refundable, upfront fees allocated to the license when the license is
transferred to the customer and the customer is able to use and benefit from the license. For licenses that are bundled with other promises,
such as transfer of related materials, process and know-how, the Company utilizes judgement to assess the nature of the combined
performance obligation to determine whether the combined performance obligation is satisfied over time or at a point in time. Under the
Company’s license agreements, the nature of the combined performance obligation is the granting of licenses to the customers as the other
promises are not separately identifiable in the context of the arrangement. Since the Company grants the license to a customer as it exists at
the point of transfer, and is not involved in any future development or commercialization of the products related to the license, the nature of
the license is a right to use the Company’s intellectual property as transferred. As such, the Company recognizes revenue related to the
combined performance obligation upon completion of the delivery of the related materials, process and know-how (i.e., at a point in time).
Milestone payments
At the inception of each arrangement that includes development and regulatory milestone payments, the Company evaluates
whether the milestones are considered probable of being reached and estimates the amount to be included in the transaction price. ASC 606
suggests two alternatives to use when estimating the amount of variable consideration: the
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expected value method and the most likely amount method. Under the expected value method, an entity considers the sum of probabilityweighted amounts in a range of possible consideration amounts. Under the most likely amount method, an entity considers the single most
likely amount in a range of possible consideration amounts. The Company uses the most likely amount method for development and
regulatory milestone payments.
If it is probable that a significant cumulative revenue reversal would not occur, the associated milestone value is included in the
transaction price. Milestone payments that are not within the control of the Company or the licensee, such as regulatory approvals, are not
considered probable of being achieved until those approvals are received. The transaction price is then allocated to each performance
obligation on a relative stand-alone selling price basis. The Company recognizes revenue as or when the performance obligations under the
contract are satisfied. At the end of each subsequent reporting period, the Company re-evaluates the probability or achievement of each
such milestone and any related constraint, and if necessary, adjusts its estimates of the overall transaction price. Any such adjustments are
recorded on a cumulative catch-up basis, which would affect revenue and earnings in the period of adjustment.
Royalties
For arrangements that include sales-based royalties, including milestone payments based on the level of sales, and the license is
deemed to be the predominant item to which the royalties relate, the Company recognizes revenue at the later of (i) when the related sales
occur, or (ii) when the performance obligation to which some or all of the royalty has been allocated has been satisfied (or partially
satisfied).
Upfront payments and fees are recorded as deferred revenue upon receipt or when due and may require deferral of revenue
recognition to a future period until the Company performs its obligations under these arrangements. Amounts payable to the Company are
recorded as accounts receivable when the Company’s right to consideration is unconditional. The Company does not assess whether a
contract has a significant financing component if the expectation at contract inception is such that the period between payment by the
customer and the transfer of the promised goods or services to the customer will be one year or less.
Sale of Future Revenue Streams
The Company has sold its rights to receive certain milestones and royalties on product sales. In the circumstance where the
Company has sold its rights to future milestones and royalties under a license agreement and also maintains limited continuing involvement
in the arrangement (but not significant continuing involvement in the generation of the cash flows that are due to the purchaser), the
Company defers recognition of the proceeds it receives for the sale of milestone or royalty streams and recognizes such unearned revenue as
revenue under units-of-revenue method over the life of the underlying license agreement. Under the units-of-revenue method, amortization
for a reporting period is calculated by computing a ratio of the proceeds received from the purchaser to the total payments expected to be
made to the purchaser over the term of the agreement, and then applying that ratio to the period’s cash payment.
Estimating the total payments expected to be received by the purchaser over the term of such arrangements requires management
to use subjective estimates and assumptions. Changes to the Company’s estimate of the payments expected to be made to the purchaser over
the term of such arrangements could have a material effect on the amount of revenues recognized in any particular period.
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Stock-Based Compensation
The Company recognizes compensation expense for all stock-based payment awards made to the Company’s employees,
consultants and directors that are expected to vest based on estimated fair values. The valuation of stock option awards is determined at the
date of grant using the Black-Scholes Option Pricing Model (the “Black-Scholes Model”). The Black-Scholes Model requires inputs such as
the expected term of the option, expected volatility and risk-free interest rate. To establish an estimate of expected term, the Company
considers the vesting period and contractual period of the award and its historical experience of stock option exercises, post-vesting
cancellations and volatility. The estimate of expected volatility is based on the Company’s historical volatility. The risk-free rate is based on
the yield available on United States Treasury zero-coupon issues corresponding to the expected term of the award. The Company records
forfeitures when they occur. The Company records compensation expense for service-based awards on a straight-line basis over the requisite
service period, which is generally the vesting period of the award, or to the date on which retirement eligibility is achieved, if shorter.
Equity Securities
The Company received shares of common stock from Rezolute, Inc. (“Rezolute”) (Note 4). Equity investments in Rezolute are
classified in the condensed consolidated balance sheets as equity securities. The equity securities are measured at fair value, with changes in
fair value recorded in the other (expense) income, net line item of the condensed consolidated statement of operations and comprehensive
loss at each reporting period. The Company remeasures its equity investments at each reporting period until such time that the investment is
sold or disposed of. If the Company sells an investment, any realized gains and losses on the sale of the securities will be recognized in the
condensed consolidated statement of operations and comprehensive loss in the period of sale.
In October 2020, Rezolute completed a 1:50 reverse stock split of its common shares (the “Rezolute Reverse Stock Split”) and
started trading on the Nasdaq Stock Market. As a result, the Company’s number of shares of Rezolute common stock was reduced from
8,093,010 shares (pre-split shares) to 161,860 shares (post-split shares).
Purchase of Rights to Future Milestones and Royalties
The Company has purchased rights to receive a portion of certain future developmental, regulatory and commercial sales
milestones, royalties and option fees on sales of products currently in clinical development. The Company acquired such rights from various
entities and recorded the amount paid for these rights as long-term royalty receivables (Note 5). In addition, the Company may be obligated
to make contingent payments related to certain product development milestones, fees upon exercise of options related to future license
products and sales-based milestones. The contingent payments are evaluated whether they are freestanding instruments or embedded
derivatives. If freestanding instruments, the contingent payments are measured at fair value at the inception of the arrangement, subject to
remeasurement to fair value each reporting period. Any changes in the estimated fair value is recorded in the condensed consolidated
statement of operations and comprehensive loss.
The Company accounts for milestone and royalty rights related to developmental pipeline products on a non-accrual basis using
the cost recovery method. These developmental pipeline products are non-commercialized, non-approved products that require Food and
Drug Administration (“FDA”) or other regulatory approval, and thus have uncertain cash flows. The Company is not yet able to reliably
forecast future cash flows given their pre-commercial stages of development. The related receivable balance is classified as noncurrent
since no payments are probable to be received in the near term. Under the cost recovery method, any milestone or royalty payment received
is recorded as a direct reduction of the recorded receivable balance. When the recorded receivable balance has been fully collected, any
additional amounts collected are recognized as revenue.
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The Company reviews public information on clinical trials, press releases and updates from its partners regularly to identify any
impairment indicators or changes in expected recoverability of the long-term royalty receivable asset. If an impairment indicator is
identified, and the Company determines expected future cash flows discounted to the current period are less than the carrying value of the
asset, the Company will record impairment. The impairment will be recognized by reducing the financial asset to an amount that represents
the present value of the most recent estimate of future cash flows. No impairment indicators were identified, and no impairment was
recorded as of September 30, 2021 and December 31, 2020.
Leases
The Company leases its headquarters office space in Emeryville, California.
The Company determines the initial classification and measurement of its right-of-use assets and lease liabilities at the lease
commencement date and thereafter if modified. The lease term includes any renewal options and termination options that the Company is
reasonably certain to exercise. The present value of lease payments is determined by using the interest rate implicit in the lease, if that rate is
readily determinable; otherwise, the Company uses its incremental borrowing rate. The incremental borrowing rate is determined by using
the rate of interest that the Company would pay to borrow on a collateralized basis an amount equal to the lease payments for a similar term
and in a similar economic environment. The Company built its incremental borrowing rate starting with the interest rate on its fully
collateralized debt and then adjusted it for lease term length.
Rent expense for operating leases is recognized on a straight-line basis, unless the right-of-use asset has been impaired, over the
reasonably assured lease term based on the total lease payments and is included in operating expenses in the condensed consolidated
statements of operations and comprehensive loss.
If an operating lease were to reflect impairment, the Company will recognize the amortization of the right-of-use asset on a
straight-line basis over the remaining lease term with rent expense still included in operating expenses in the condensed consolidated
statements of operations and comprehensive loss.
For all leases, rent payments that are based on a fixed index or rate at the lease commencement date are included in the
measurement of lease assets and lease liabilities at the lease commencement date.
The Company has elected the practical expedient to not separate lease and non-lease components. The Company’s non-lease
components are primarily related to property maintenance, which varies based on future outcomes, and thus is recognized in rent expense
when incurred.
Income Taxes
The Company accounts for income taxes using the liability method under which deferred tax assets and liabilities are determined
based on differences between financial reporting and tax bases of assets and liabilities and are measured using the enacted tax rates and
laws that will be in effect when the differences are expected to reverse. Valuation allowances are established when necessary to reduce
deferred tax assets to the amount which is more likely than not to be realizable.
The recognition, derecognition and measurement of a tax position is based on management’s best judgment given the facts,
circumstances and information available at each reporting date. The Company’s policy is to recognize interest and penalties related to the
underpayment of income taxes as a component of income tax expense. To date, there have been no interest or penalties charged in relation
to the unrecognized tax benefits.
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Net Loss per Share Attributable to Common Stockholders
The Company calculates basic and diluted loss per share attributable to common stockholders using the two-class method. The
Company’s convertible Series X and Series Y preferred stocks participate in any dividends declared by the Company on its common stock
and are therefore considered to be participating securities. The Company’s Series A and Series B Preferred Stock do not participate in any
dividends or distribution by the Company on its common stock and are therefore not considered to be participating securities.
Under the two-class method, net income, as adjusted for any accumulated dividends on Series A and Series B Preferred Stock for
the period and any deemed dividends related to beneficial conversion features on convertible preferred stock, if applicable, is allocated to
each class of common stock and participating security as if all of the net income for the period had been distributed. Undistributed earnings
allocated to participating securities are subtracted from net income in determining net income attributable to common stockholders. During
periods of loss, the Company allocates no loss to participating securities because they have no contractual obligation to share in the losses of
the Company. Basic net loss per share attributable to common stockholders is then calculated by dividing the net loss attributable to
common stockholders by the weighted average number of shares of common stock outstanding during the period. All participating
securities are excluded from the basic weighted average common shares outstanding.
Diluted net loss per share attributable to common stockholders is based on the weighted average number of shares outstanding
during the period, adjusted to include the assumed exercise of certain stock options and warrants for common stock. The calculation of
diluted net loss per share attributable to common stockholders requires that, to the extent the average market price of the underlying shares
for the reporting period exceeds the exercise price of any outstanding options or warrants, the presumed exercise of such securities are
dilutive to net loss per share attributable to common stockholders for the period. Adjustments to the denominator are required to reflect the
related dilutive shares. The Company’s Series A and Series B Preferred Stock become convertible upon the occurrence of specific events
other than a change in the Company’s share price and therefore, are not included in the diluted shares until the contingency is resolved.
Concentration of Risk
Cash and receivables are financial instruments which potentially subject the Company to concentrations of credit risk, as well as
liquidity risk.
The Company monitors the creditworthiness of its customers to which it grants credit terms in the normal course of business but
does not generally require collateral on receivables. For the three months ended September 30, 2021, two partners represented 53%
and 41% of total revenues. For the nine months ended September 30, 2021, three partners represented 51% , 23% and 23% of total
revenues. For the three months ended September 30, 2020, two partners represented 64% and 36% of total revenues. For the nine months
ended September 30, 2020, three partners represented 58%, 28% and 11% of total revenues. As of September 30, 2021 and December 31,
2020, one partner represented 100% of the trade receivables, net balance.
Comprehensive Loss
Comprehensive loss is comprised of two components: net loss and other comprehensive (loss) income. Other comprehensive (loss)
income refers to gains and losses that under U.S. GAAP are recorded as an element of stockholders’ equity but are excluded from net loss.
The Company did not record any transactions within other comprehensive (loss) income in the periods presented and, therefore, the net loss
and comprehensive loss were the same for all periods presented.
Accounting Pronouncements Recently Adopted
In December 2019, the FASB issued ASU 2019-12, Income Taxes (Topic 740): Simplifying the Accounting for Income Taxes. The
amendments in ASU 2019-12 are intended to simplify various aspects related to accounting for income taxes. ASU 2019-12 removes
certain exceptions to the general principles in Topic 740 and also clarifies and amends existing guidance to improve consistent application.
The Company adopted ASU 2019-12 on January 1, 2021. The adoption of ASU 2019-12 did not have a material impact on its condensed
consolidated financial statements.
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In March 2020, the FASB issued ASU 2020-04, Reference Rate Reform (Topic 848): Facilitation of the Effects of Reference Rate
Reform on Financial Reporting. These amendments provide temporary optional guidance to ease the potential burden in accounting for
reference rate reform. The ASU provides optional expedients and exceptions for applying generally accepted accounting principles to
contract modifications and hedging relationships, subject to meeting certain criteria, that reference LIBOR or another reference rate
expected to be discontinued. It is intended to help stakeholders during the global market-wide reference rate transition period. The guidance
is effective for all entities as of March 12, 2020 through December 31, 2022 and can be adopted as of any date from the beginning of an
interim period that includes or is subsequent to March 12, 2020. The Company adopted ASU 2020-04 as of January 1, 2021. The adoption
of this ASU did not have a material impact on the Company’s condensed consolidated financial statements.
In August 2020, the FASB issued ASU 2020-06, Debt – Debt with Conversion and Other Options (Subtopic 470-20) and
Derivative and Hedging – Contracts in Entity’s Own Equity (Subtopic 815-40). This ASU reduces the number of accounting models for
convertible debt instruments and convertible preferred stock and amends the guidance for the derivatives scope exception for contracts in an
entity’s own equity to reduce form-over-substance-based accounting conclusion. In addition, this ASU improves and amends the related
EPS guidance. These amendments are effective for the Company for fiscal years beginning after December 15, 2023, including interim
period within those fiscal years. Early adoption is permitted, but no earlier than fiscal years beginning after December 15, 2020, including
interim periods within those fiscal years. Adoption is either a modified retrospective method or a fully retrospective method of transition.
The Company adopted ASU 2020-06 on January 1, 2021. The adoption of this ASU did not have a material impact on its condensed
consolidated financial statements.
Recent Accounting Pronouncements
In June 2016, the FASB issued ASU 2016-13, Financial Instruments-Credit Losses (Topic 326): Measurement of Credit Losses on
Financial Instruments. ASU 2016-13 replaced the incurred loss impairment methodology under current GAAP with a methodology that
reflects expected credit losses and requires consideration of a broader range of reasonable and supportable information to inform credit loss
estimates. ASU 2016-13 requires use of a forward-looking expected credit loss model for accounts receivables, loans, and other financial
instruments. Adoption of the standard requires using a modified retrospective approach through a cumulative-effect adjustment to retained
earnings as of the effective date to align existing credit loss methodology with the new standard. ASU 2016-13 will be effective for all
entities except public companies that are not smaller reporting companies for fiscal years beginning after December 15, 2022, including
interim periods within those fiscal years, using a modified retrospective approach. Early adoption is permitted. The Company plans to adopt
ASU 2016-13 and related updates on January 1, 2023. The Company is currently evaluating the impact of adopting this ASU on its
condensed consolidated financial statements.
In May 2021, the FASB issued ASU 2021-04, Earnings Per Share (Topic 260), Debt—Modifications and Extinguishments
(Subtopic 470-50), Compensation—Stock Compensation (Topic 718), and Derivatives and Hedging—Contracts in Entity’s Own Equity
(Subtopic 815-40): Issuer’s Accounting for Certain Modifications or Exchanges of Freestanding Equity-Classified Written Call Options.
The amendments in ASU No. 2021-04 provide guidance to clarify and reduce diversity in an issuer’s accounting for modifications or
exchanges of freestanding equity-classified written call options (for example, warrants) that remain equity classified after modification or
exchange. The amendments in this ASU No. 2021-04 are effective for all entities for fiscal years beginning after December 15, 2021, and
interim periods within those fiscal years, with early adoption permitted, including interim periods within those fiscal years. The Company
plans to adopt ASU 2021-04 and related updates on January 1, 2022. The Company is currently evaluating the impact of adopting this ASU
on its condensed consolidated financial statements.
3. Condensed Consolidated Financial Statements Details
Equity Securities
As of September 30, 2021 and December 31, 2020, equity securities consisted of an investment in Rezolute’s common stock of
$1.2 million and $1.7 million, respectively (Note 4). For the three and nine months ended September 30, 2021, the Company recognized a
loss of $1.1 million and $0.5 million, respectively, due to the change in fair value of its investment in Rezolute’s common stock in the other
(expense) income, net line item of the condensed consolidated
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statements of operations and comprehensive loss. For the three and nine months ended September 30, 2020, the Company recognized gains
of $2.0 million and $1.9 million, respectively.
Accrued and Other Liabilities
Accrued and other liabilities consisted of the following (in thousands):
September 30,
2021

Accrued incentive compensation
Accrued legal and accounting fees
Accrued payroll and other
Total

$
$

721
429
175
1,325

December 31,
2020

$
$

71
351
220
642

Net Loss Per Share Attributable to Common Stockholders
The following is a reconciliation of the numerator (net loss) and the denominator (number of shares) used in the calculation of
basic and diluted net loss per share attributable to common stockholders (in thousands, except per share amounts):
Three Months Ended September 30,
2021
2020

Numerator
Net loss
Less: Series A accumulated dividends
Less: Series B accumulated dividends
Net loss available to common stockholders, basic and diluted
Denominator
Weighted average shares used in computing basic and diluted
net loss per share available to common stockholders
Basic and diluted net loss per share available to common
stockholders

$
$

(4,436)
(530)
(838)
(5,804)

$

(0.51)

(1,077) $
—
—

$

11,311
$

Nine Months Ended September 30,
2021
2020

(1,077) $

11,019
$

(14,046)
(1,591)
(1,601)
(17,238)

$

—
—

$

11,279

(0.10) $

(1.53)

(9,368)
(9,368)

10,537
$

(0.89)

Potentially dilutive securities are excluded from the calculation of diluted net loss per share available to common stockholders if
their inclusion is anti-dilutive.
The following table shows the weighted-average shares from outstanding securities considered anti-dilutive and therefore
excluded from the computation of diluted net loss per share attributable to common stockholders (in thousands):
Three Months Ended September 30,
2021
2020

Convertible preferred stock
Common stock options
Warrants for common stock
Total

5,003
505
4
5,512

14

5,003
931
19
5,953

Nine Months Ended September 30,
2021
2020

5,003
362
5
5,370

5,483
611
21
6,115
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4. Licensing and Other Arrangements
Novartis International – Anti-TGFβ Antibody (NIS793)
On September 30, 2015, the Company and Novartis International Pharmaceutical Ltd. (“Novartis International”) entered into a
license agreement (the “Anti-TGFβ Antibody License Agreement”) under which the Company granted Novartis International an exclusive,
world-wide, royalty-bearing license to the Company’s anti-transforming growth factor beta (“TGFβ”) antibody program (now “NIS793”).
Under the terms of the Anti-TGFβ Antibody License Agreement, Novartis International has worldwide rights to NIS793 and is responsible
for the development and commercialization of antibodies and products containing antibodies arising from NIS793. Unless terminated
earlier, the Anti-TGFβ Antibody License Agreement will remain in effect, on a country-by-country and product-by-product basis, until
Novartis International’s royalty obligations end. The Anti-TGFβ Antibody License Agreement contains customary termination rights
relating to material breach by either party. Novartis International also has a unilateral right to terminate the Anti-TGFβ Antibody License
Agreement on an antibody-by-antibody and country-by-country basis or in its entirety on one hundred eighty days’ notice.
The Company concluded that there were multiple promised goods and services under the Anti-TGFβ Antibody License
Agreement, including the transfer of license, regulatory services and transfer of materials, process and know-how, which were determined
to represent one combined performance obligation. The Company recognized the entire upfront payment of $37.0 million as revenue in the
consolidated statement of comprehensive loss in 2015 as it had completed its performance obligations as of December 31, 2015.
The Company is eligible to receive up to a total of $480.0 million in development, regulatory and commercial milestones under
the Anti-TGFβ Antibody License Agreement. During the year ended December 31, 2017, Novartis International achieved a clinical
development milestone pursuant to the Anti-TGFβ Antibody License Agreement, and as a result, the Company earned a $ 10.0 million
milestone payment which was recognized as license fees in the consolidated statement of operations and comprehensive loss.
The Company concluded that the development and regulatory milestone payments are solely dependent on Novartis
International’s performance and achievement of the specified events. The Company determined that it is not probable that a significant
cumulative revenue reversal will not occur in future periods for these future payments. Therefore, the remaining development and
regulatory milestones are fully constrained and excluded from the transaction price until the respective milestone is achieved. Any
consideration related to commercial milestones (including royalties) will be recognized when the related sales occur as they were
determined to relate predominantly to the licenses granted to Novartis International and therefore, have also been excluded from the
transaction price. At the end of each reporting period, the Company will update its assessment of whether an estimate of variable
consideration is constrained and update the estimated transaction price accordingly.
The Company is also eligible to receive royalties on sales of licensed products, which are tiered based on sales levels and range
from a mid single-digit percentage rate to up to a low double-digit percentage rate. Novartis International’s obligation to pay royalties with
respect to a particular product and country will continue for the longer of the date of expiration of the last valid patent claim covering the
product in that country, or ten years from the date of the first commercial sale of the product in that country.
On October 21, 2020, the first patient was dosed in Novartis International's NIS793 Phase 2 clinical trial and the Company earned
a $25.0 million milestone payment. As specified under the terms of the Anti-TGFβ Antibody License Agreement, the Company received
$17.7 million in cash and the remaining balance of $7.3 million was recognized as a reduction to the Company's debt obligation to Novartis.
The Company is eligible to receive up to a total of $445.0 million in the remaining development, regulatory and commercial milestones
under the Anti-TGFβ Antibody License Agreement.
As of September 30, 2021 and December 31, 2020, there wereno contract assets or contract liabilities related to this agreement.
None of the costs to obtain or fulfill the contract were capitalized. No revenue was recognized for the three and nine months ended
September 30, 2021 and 2020.
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Novartis – Gevokizumab (VPM087) and IL-1 Beta
On August 24, 2017, the Company and Novartis Pharma AG (“Novartis”) entered into a license agreement (the “Gevokizumab
License Agreement”) under which the Company granted to Novartis an exclusive, worldwide, royalty-bearing license to gevokizumab
(“VPM087”), a novel anti-Interleukin-1 (“IL-1”) beta allosteric monoclonal antibody and related know-how and patents (altogether, the
“XOMA IP”). Under the terms of the Gevokizumab License Agreement, Novartis is solely responsible for the development and
commercialization of VPM087 and products containing VPM087.
On August 24, 2017, pursuant to a separate agreement (the “IL-1 Target License Agreement”), the Company granted to Novartis
non-exclusive licenses to its intellectual property covering the use of IL-1 beta targeting antibodies in the treatment and prevention of
cardiovascular disease and other diseases and conditions, and an option to obtain an exclusive license (the “Exclusivity Option”) to such
intellectual property for the treatment and prevention of cardiovascular disease.
Under the Gevokizumab License Agreement, the Company received total consideration of $30.0 million for the license and rights
granted to Novartis. Of the total consideration, $15.7 million was paid in cash and $14.3 million (equal to €12.0 million) was paid by
Novartis Institutes for BioMedical Research, Inc. (“NIBR”), on behalf of the Company, to settle the Company’s outstanding debt with Les
Laboratories Servier (“Servier”) (the “Servier Loan”). In addition, NIBR extended the maturity date on the Company’s debt to Novartis.
The Company also received $5.0 million cash related to the sale of 539,131 shares of the Company’s common stock, at a purchase price of
$9.2742 per share. The fair market value of the common stock issued to Novartis was $4.8 million, based on the closing stock price of
$8.93 per share on August 24, 2017, resulting in a $0.2 million premium paid to the Company.
Based on the achievement of pre-specified criteria, the Company is eligible to receive up to $438.0 million in development,
regulatory and commercial milestones under the Gevokizumab License Agreement. The Company is also eligible to receive royalties on
sales of licensed products, which are tiered based on sales levels and range from the high single-digits to mid-teens. Under the IL-1 Target
License Agreement, the Company received an upfront cash payment of $10.0 million and is eligible to receive low single-digit royalties on
canakinumab sales in cardiovascular indications covered by the Company’s patents. Should Novartis exercise the Exclusivity Option, the
royalties on canakinumab sales will increase to the mid single-digits.
Unless terminated earlier, the Gevokizumab License Agreement and IL-1 Target License Agreement will remain in effect, on a
country-by-country and product-by-product basis, until Novartis’ royalty obligations end. The two agreements contain customary
termination rights relating to material breach by either party. Novartis also has a unilateral right to terminate the Gevokizumab License
Agreement on a product-by-product and country-by-country basis or in its entirety on six months’ prior written notice to the Company.
Under the IL-1 Target License Agreement, Novartis has a unilateral right to terminate the agreement on a product-by-product and countryby-country basis or in its entirety upon a prior written notice.
The Gevokizumab License Agreement and IL-1 Target License Agreement were accounted for as one arrangement because they
were entered into at the same time in contemplation of each other. The Company concluded that there are multiple promised goods and
services under the combined arrangement, including the transfer of license to IL-1 beta targeting antibodies, and the transfer of license,
know-how, process, materials and inventory related to the VPM087 antibody, which were determined to represent two distinct performance
obligations. The Company determined that the Exclusivity Option is not an option with material right because the upfront payments to the
Company were not negotiated to provide an incremental discount for the future additional royalties upon exercise of the Exclusivity Option.
Therefore, the Company concluded that the Exclusivity Option is not a performance obligation. The additional royalties will be recognized
as revenue when, and if, Novartis exercises its option because the Company has no further performance obligations at that point.
At the inception of the arrangement, the Company determined that the transaction price under the arrangement was $40.2 million,
which consisted of the $25.7 million upfront cash payments, the $14.3 million Servier Loan payoff and the $0.2 million premium on the
sale of the common stock. The transaction price was allocated to the two performance obligations based on their standalone selling prices.
The Company determined that the nature of the two performance
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obligations is the right to use the licenses as they exist at the point of transfer, which occurred when the transfer of materials, process and
know-how, and filings to regulatory authority were completed. During the year ended December 31, 2017, the Company recognized the
entire transaction price of $40.2 million as revenue upon completion of the delivery of the licenses and related materials, process and knowhow and filings to regulatory authority.
The Company concluded that the development and regulatory milestone payments are solely dependent on Novartis’ performance
and achievement of specified events. The Company determined that it is not probable that a significant cumulative revenue reversal will not
occur in future periods for these future payments. Therefore, the development and regulatory milestones are fully constrained and excluded
from the transaction price until the respective milestone is achieved. Any consideration related to commercial milestones (including
royalties) will be recognized when the related sales occur as they were determined to relate predominantly to the licenses granted to
Novartis and therefore, have also been excluded from the transaction price. At the end of each reporting period, the Company will update its
assessment of whether an estimate of variable consideration is constrained and update the estimated transaction price accordingly.
As of September 30, 2021 and December 31, 2020, there were no contract assets or contract liabilities related to this arrangement.
None of the costs to obtain or fulfill the contract were capitalized. No revenue was recognized for the three and nine months ended
September 30, 2021 and 2020.
Takeda
On November 1, 2006, the Company entered into a collaboration agreement with Takeda Pharmaceutical Company Limited
(“Takeda”) (the “Takeda Collaboration Agreement”) under which the Company agreed to discover and optimize therapeutic antibodies
against multiple targets selected by Takeda.
Under the terms of the Takeda Collaboration Agreement, the Company may receive additional milestone payments aggregating up
to $19.0 million relating to TAK-079 (mezagitamab) and low single-digit royalties on future sales of all products subject to this license. The
Company’s right to milestone payments expires on the later of the receipt of payment from Takeda of the last amount to be paid under the
agreement or the cessation by Takeda of all research and development activities with respect to all program antibodies, collaboration targets
or collaboration products. The Company’s right to royalties expires on the later of 13.5 years from the first commercial sale of each royaltybearing discovery product or the expiration of the last-to-expire licensed patent (or 12 years from first commercial sale if there is significant
generic competition post patent-expiration).
In February 2009, the Company expanded the existing collaboration to provide Takeda with access to multiple antibody
technologies, including a suite of research and development technologies and integrated information and data management systems. The
Company may receive milestones of up to $3.3 million per discovery product candidate and low single-digit royalties on future sales of all
antibody products subject to this license. The Company’s right to milestone payments expires on the later of the receipt of payment from
Takeda of the last amount to be paid under the agreement or the cessation by Takeda of all research and development activities with respect
to all program antibodies, collaboration targets or collaboration products. The Company’s right to royalties expires on the later of 10 years
from the first commercial sale of such royalty-bearing discovery product or the expiration of the last-to-expire licensed patent.
On November 16, 2020, the first patient was dosed in Takeda’s Phase 2 study of mezagitamab, and the Company earned a $2.0
million milestone payment from Takeda.
As of September 30, 2021 and December 31, 2020, there wereno contract assets or contract liabilities related to this arrangement.
None of the costs to obtain or fulfill the contract were capitalized. No revenue was recognized for the three and nine months ended
September 30, 2021 and 2020.
Rezolute
On December 6, 2017, the Company entered into a license agreement with Rezolute pursuant to which the Company granted an
exclusive global license to Rezolute to develop and commercialize X358 (now “RZ358”) products
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for all indications. The Company and Rezolute also entered into a common stock purchase agreement pursuant to which Rezolute agreed to
issue to the Company, as consideration for receiving the license for RZ358, a certain number of its common stock related to its future
financing activities.
Under the terms of the license agreement, Rezolute is responsible for all development, regulatory, manufacturing and
commercialization activities associated with RZ358 and is required to make certain development, regulatory and commercial milestone
payments to the Company of up to $232.0 million in the aggregate based on the achievement of pre-specified criteria. Under the license
agreement, the Company is also eligible to receive royalties ranging from the high single-digits to the mid-teens based upon annual net sales
of any commercial product incorporating RZ358. Rezolute is obligated to take customary steps to advance RZ358, including using diligent
efforts to commence the next clinical study for RZ358 by a certain deadline and to meet certain spending requirements on an annual basis
for the program until a marketing approval application for RZ358 is accepted by the FDA. Rezolute’s obligation to pay royalties with
respect to a particular RZ358 product and country will continue for the longer of the date of expiration of the last valid patent claim
covering the product in that country, or twelve years from the date of the first commercial sale of the product in that country. Rezolute’s
future royalty obligations in the United States will be reduced by 20% if the manufacture, use or sale of a licensed product is not covered by
a valid XOMA patent claim, until such a claim is issued.
Pursuant to the license agreement, XOMA is eligible to receive a low single-digit royalty on sales of Rezolute’s other non-RZ358
products from its current programs. Rezolute’s obligation to pay royalties with respect to a particular Rezolute product and country will
continue for the longer of twelve years from the date of the first commercial sale of the product in that country or for so long as Rezolute or
its licensee is selling such product in such country, provided that any such licensee royalty will terminate upon the termination of the
licensee’s obligation to make payments to Rezolute based on sales of such product in such country.
The license agreement contains customary termination rights relating to material breach by either party. Rezolute also has a
unilateral right to terminate the license agreement in its entirety on ninety days’ notice at any time. The Company has the right to terminate
the license agreement if Rezolute challenges the licensed patents.
No consideration was exchanged upon execution of the arrangement. In consideration for receiving the license for RZ358,
Rezolute agreed to issue shares of its common stock and pay cash to the Company upon the occurrence of Rezolute’s financing activities.
The license agreement was subsequently amended in 2018, 2019 and 2020. Pursuant to the terms of the license agreement as
amended, the Company received a total of $6.0 million upon Rezolute’s achievement of financing activities and $8.5 million in installment
payments through October 2020. The Company also received 8,093,010 shares (pre-split shares) of Rezolute’s common stock. During the
quarter ended December 31, 2020, Rezolute completed a 1:50 reverse stock split of its common shares and started trading on the Nasdaq
Stock Market. As a result, the Company’s number of shares of Rezolute common stock was reduced from 8,093,010 shares (pre-split
shares) to 161,860 shares (post-split shares).
As of September 30, 2021 and December 31, 2020, there wereno contract assets or contract liabilities related to this arrangement.
None of the costs to obtain or fulfill the contract were capitalized. No revenue was recognized for the three and nine months ended
September 30, 2021 and 2020.
The Company reassessed the development and regulatory milestones and concluded that such variable consideration is fully
constrained and excluded from the transaction price as of September 30, 2021 and December 31, 2020.
Janssen Biotech
The Company and Janssen Biotech, Inc. (“Janssen”) were parties to a license agreement which was terminated in 2017. In
August 2019, the Company and Janssen entered into a new agreement pursuant to which the Company granted a non-exclusive license to
Janssen to develop and commercialize certain drug candidates under the XOMA patents and know-how. Under the new agreement, Janssen
made a one-time payment of $2.5 million to XOMA. Additionally, for each
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drug candidate, the Company is entitled to receive milestone payments of up to $3.0 million upon Janssen’s achievement of certain clinical
development and regulatory approval events. Additional milestones may be due for drug candidates which are the subject of multiple
clinical trials. Upon commercialization, the Company is eligible to receive 0.75% royalty on net sales of each product. Janssen’s obligation
to pay royalties with respect to a particular product and country will continue until the eighth-year and sixth-month anniversary of the first
commercial sale of the product in such country. The new agreement will remain in effect unless terminated by mutual written agreement of
the parties.
The Company concluded that the new agreement should be accounted for separately from any prior arrangements with Janssen
and that the license grant is the only performance obligation under the new agreement. The Company recognized the entire one-time
payment of $2.5 million as revenue in the consolidated statement of operations and comprehensive loss for the year ended December 31,
2019 as it had completed its performance obligation.
The Company concluded that the development and regulatory milestone payments are solely dependent on Janssen’s performance
and achievement of specified events and thus it is not probable that a significant cumulative revenue reversal will not occur in future periods
for these future payments. Therefore, the development and regulatory milestones are fully constrained and excluded from the transaction
price until the respective milestone is achieved. Any consideration related to royalties will be recognized when the related sales occur as
they were determined to relate predominantly to the license granted to Janssen and therefore, have also been excluded from the transaction
price. At the end of each reporting period, the Company will update its assessment of whether an estimate of variable consideration is
constrained and update the estimated transaction price accordingly.
In May 2021, the Company earned a $0.5 million milestone from Janssen, upon dosing of the first patient in a Phase 3 clinical trial
evaluating one of Janssen’s biologic assets.
As of September 30, 2021 and December 31, 2020, there wereno contract assets or contract liabilities related to this arrangement.
None of the costs to obtain or fulfill the contract were capitalized. The Company recognized no milestone revenue and $0.5 million of
milestone revenue for the three and nine months ended September 30, 2021, respectively. Revenue of $ 0.2 million was recognized for the
three and nine months ended September 30, 2020.
Affimed
The Company and Affimed N.V. (“Affimed”) were parties to a license agreement which was subsequently terminated. In April
2021, the Company and Affimed entered into a new agreement, under which the Company is eligible to receive payments from Affimed on
potential future commercial sales related to three innate cell engager (“ICE”) molecules and any product candidates containing the ICE
molecules. Additionally, the Company is eligible to receive a milestone for each program upon each product candidate achieving marketing
approval.
The Company concluded that the commercial milestone payments are solely dependent on Affimed’s performance and
achievement of specified events. The Company determined that it is not probable that a significant cumulative revenue reversal will not
occur in future periods for these future payments. Therefore, the commercial milestones are fully constrained and excluded from the
transaction price until the respective milestone is achieved. Any consideration related to commercial milestones (including royalties) will
be recognized when the related approvals occur and therefore, have also been excluded from the transaction price. At the end of each
reporting period, the Company will update its assessment of whether an estimate of variable consideration is constrained and update the
estimated transaction price accordingly.
As of September 30, 2021, there were no contract assets or contract liabilities related to this arrangement. None of the costs to
obtain or fulfill the contract were capitalized. No revenue was recognized for the three and nine months ended September 30, 2021.
NIAID
Prior to the sale of the Company’s biodefense business in 2016, the Company performed services under contracts funded with
federal funds from NIAID including under a $64.8 million multiple-year contract (Contract
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No. HHSN272200800028C), for development of anti-botulinum antibody product candidates and a $28.0 million multiple-year contract
(Contract No. HHSN272201100031C) for development of broad-spectrum antitoxins for the treatment of human botulism poisoning. The
contract work was being performed on a cost-plus fixed fee basis over a three-year period. The Company recognized revenue under the
arrangement as the services were performed on a proportional performance basis. Consistent with the Company’s other contracts with the
U.S. government, invoices were provisional until finalized. The Company operated under provisional rates from 2010 through 2015,
subject to adjustment based on actual rates upon agreement with the government. In 2014, upon completion of NIAID’s review of hours and
external expenses, XOMA agreed to exclude certain hours and external expenses resulting in a $0.4 million receivable and $0.8 million
deferred revenue balances. As of December 31, 2017, the Company wrote off the $0.4 million receivable from NIAID as the likelihood of
collection was remote. In October of 2019, NIH, which includes NIAID, notified the Company that it engaged KPMG to perform an audit
of the Company’s incurred cost submissions for 2013, 2014 and 2015. The KPMG testing procedures were completed in December 2020.
As a result, the Company recognized $1.4 million as estimated refund liabilities owed to NIH on the consolidated balance sheet as of
December 31, 2020. The additional $0.6 million liability was recognized as a reduction of revenue from contracts with customers in the
consolidated statement of operations and comprehensive income (loss) for the year ended December 31, 2020. The audit remains subject to
further review by NIH as part of the contract close-out process, which includes finalization of rates for years 2010 through 2015, and the
Company may incur a further liability as a result. The Company had $1.4 million as contingent liabilities on the condensed consolidated
balance sheets as of September 30, 2021 and December 31, 2020, related to these matters.
Sale of Future Revenue Streams
On December 21, 2016, the Company entered into two royalty interest sale agreements (together, the “Royalty Sale Agreements”)
with HCRP. Under the first Royalty Sale Agreement, the Company sold its right to receive milestone payments and royalties on future sales
of products subject to a License Agreement, dated August 18, 2005, between XOMA and Wyeth Pharmaceuticals (subsequently acquired
by Pfizer, Inc. (“Pfizer”)) for an upfront cash payment of $6.5 million, plus potential additional payments totaling $4.0 million in the event
three specified net sales milestones were met in 2017, 2018 and 2019. Based on actual sales, 2017, 2018, and 2019 sales milestones were
not achieved. Under the second Royalty Sale Agreement entered into in December 2016, the Company sold its right to receive certain
royalties under an Amended and Restated License Agreement dated October 27, 2006 between XOMA and Dyax Corp. for a cash payment
of $11.5 million.
The Company classified the proceeds received from HCRP as unearned revenue, to be recognized as revenue under units-ofrevenue method over the life of the license agreements because of the Company’s limited continuing involvement in the Acquisition
Agreements. Such limited continuing involvement is related to the Company’s undertaking to cooperate with HCRP in the event of
litigation or a dispute related to the license agreements. Because the transaction was structured as a non-cancellable sale, the Company does
not have significant continuing involvement in the generation of the cash flows due to HCRP and there are no guaranteed rates of return to
HCRP, the Company recorded the total proceeds of $18.0 million as unearned revenue recognized under units-of-revenue method. The
Company allocated the total proceeds between the two Royalty Sale Agreements based on the relative fair value of expected payments to be
made to HCRP under the license agreements. The unearned revenue is being recognized as revenue over the life of the underlying license
agreements under the "units-of-revenue" method. Under this method, amortization for a reporting period is calculated by computing a ratio
of the allocated proceeds received from HCRP to the payments expected to be made by the licensees to HCRP over the term of the
Acquisition Agreements, and then applying that ratio to the period’s cash payment. During the third quarter of 2018, the Shire product
underlying the Dyax Corp. license agreement was approved, and the Company began recognizing revenue under the units-of-revenue
method due to sales of the approved product.
The Company recognized $0.4 million and $1.1 million as revenue under units-of-revenue method under these arrangements
during the three and nine months ended September 30, 2021, respectively. The Company recognized $0.4 million and $1.1 million as
revenue under units-of-revenue method under these arrangements during the three and nine months ended September 30, 2020,
respectively.
As of September 30, 2021, the Company classified $1.5 million and $12.3 million as current and non-current unearned revenue
recognized under units-of-revenue method, respectively. As of December 31, 2020, the current and non-
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current portion of the remaining unearned revenue recognized under units-of-revenue method was $1.5 million and $13.5 million,
respectively.
5. Royalty Purchase Agreements
Royalty Purchase Agreement with Agenus, Inc.
On September 20, 2018, the Company entered into a royalty purchase agreement (the “Agenus Royalty Purchase Agreement”)
with Agenus, Inc., and certain affiliates (collectively, “Agenus”). Under the Agenus Royalty Purchase Agreement, the Company purchased
from Agenus the right to receive 33% of the future royalties on six Incyte Europe S.a.r.l. (“Incyte”) immuno-oncology assets, currently in
development, due to Agenus from Incyte (net of certain royalties payable by Agenus to a third party) and 10% of all future developmental,
regulatory and commercial milestones related to these assets. However, the Company did not have a right to the expected near-term
milestone associated with the entry of INCAGN2390 (anti-TIM-3) into its Phase 1 clinical trial. The future royalties due to Agenus from
Incyte are based on low single to mid-teen digit percentage of applicable net sales.
In addition, the Company purchased from Agenus the right to receive 33% of the future royalties on MK-4830, an immunooncology product currently in clinical development, due to Agenus from Merck Sharp & Dohme Corp. (“Merck”) and 10% of all future
developmental, regulatory and commercial milestones related to this asset. The future royalties due to Agenus from Merck are based on low
single-digit percentage of applicable net sales. Pursuant to the Agenus Royalty Purchase Agreement, the Company’s share in future
potential development, regulatory and commercial milestones is up to $59.5 million. There is no limit on the amount of future royalties on
sales that the Company may receive under the agreements.
Under the terms of the Agenus Royalty Purchase Agreement, the Company paid Agenus $15.0 million. The Company financed
$7.5 million of the purchase price with a term loan under its Loan and Security Agreement with Silicon Valley Bank (Note 8).
At the inception of the agreement, the Company recorded $15.0 million as long-term royalty receivables in the condensed
consolidated balance sheets.
In November 2020, MK-4830 advanced into Phase 2 development and Agenus earned a $10.0 million clinical development
milestone under its license agreement with Merck, of which the Company earned $1.0 million. In accordance with the cost recovery
method, the $1.0 million milestone received was recorded as a direct reduction of the recorded long-term royalty receivable balance.
The Company continues to assess that no further payments are probable to be received under this agreement in the near term.
Under the cost recovery method, the Company does not expect to recognize any income related to milestones and royalties received until
the investment has been fully collected. The Company performed its quarterly impairment assessment and no impairment indicators were
identified. Accordingly, no impairment was recorded as of September 30, 2021.
Royalty Purchase Agreement with Bioasis Technologies, Inc.
On February 25, 2019, the Company entered into a royalty purchase agreement (the “Bioasis Royalty Purchase Agreement”) with
Bioasis Technologies, Inc. and certain affiliates (collectively “Bioasis”). Under the Bioasis Royalty Purchase Agreement, the Company
purchased potential future milestone and royalty rights from Bioasis for product candidates that are being developed pursuant to a license
agreement between Bioasis and Prothena Biosciences Limited. In addition, the Company was granted options to purchase a 1% royalty right
on the next two license agreements entered into between Bioasis and third-party licensees subject to certain payments and conditions as well
as a right of first negotiation on subsequent Bioasis license agreements with third parties. Upon exercise of the option related to the second
license agreement executed by Bioasis, the Company may be obligated to pay up to $0.3 million per licensed product. Upon exercise of the
option related to the third license agreement executed by Bioasis, the Company may be obligated to pay up to $0.4 million per licensed
product.
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Under the terms of the Bioasis Royalty Purchase Agreement, the Company paid $0.3 million and will make contingent future cash
payments of up to $0.2 million to Bioasis as the licensed product candidates reach certain development milestones (the “Bioasis Contingent
Consideration”).
At the inception of the agreement, the Company recorded $0.4 million as long-term royalty receivables in its condensed
consolidated balance sheet, including the estimated fair value of the Bioasis Contingent Consideration of $0.1 million. Future changes in the
estimated fair value of the contingent consideration will be recognized in the other (expense) income, net line item of the condensed
consolidated statement of operations and comprehensive loss. As of September 30, 2021, there was no change in the fair value of the
contingent consideration from its initial value and no amounts were paid during the three and nine months ended September 30, 2021. The
Company continues to assess that no payments are probable to be received under this agreement in the near term. Under the cost recovery
method, the Company does not expect to recognize any income related to milestones and royalties received until the investment has been
fully collected. The Company performed its quarterly impairment assessment and no impairment indicators were identified. Accordingly, no
impairment was recorded as of September 30, 2021.
On November 2, 2020, the Company entered into another royalty purchase agreement (the “Second Bioasis Royalty Purchase
Agreement”) with Bioasis. Under the Second Bioasis Royalty Purchase Agreement, the Company purchased potential future milestone and
other payments, and royalty rights from Bioasis for product candidates that are being developed pursuant to a research collaboration and
license agreement between Bioasis and Chiesi Farmaceutici S.p.A. (“Chiesi”). The Company paid Bioasis $1.2 million upon closing of the
Second Bioasis Royalty Purchase Agreement for the purchased rights.
At the inception of the Second Bioasis Royalty Purchase Agreement, the Company recorded $1.2 million as long-term royalty
receivables in its consolidated balance sheet. The Company continues to assess that no payments are probable to be received under the
Second Bioasis Royalty Purchase Agreement in the near term. Under the cost recovery method, the Company does not expect to recognize
any income related to milestones and other payments until the investment has been fully collected. The Company performed its quarterly
impairment assessment and no impairment indicators were identified. Accordingly, no impairment was recorded as of September 30, 2021.
Royalty Purchase Agreement with Aronora, Inc.
On April 7, 2019, the Company entered into a royalty purchase agreement (the “Aronora Royalty Purchase Agreement”) with
Aronora, Inc. (“Aronora”), which closed on June 26, 2019. Under the Aronora Royalty Purchase Agreement, the Company purchased from
Aronora the right to receive future royalties and a portion of upfront, milestone, and option payments (the “Non-Royalties”) related to five
anti-thrombotic hematology drug candidates. Three candidates were subject to Aronora’s collaboration with Bayer Pharma AG (“Bayer”)
(the “Bayer Products”), including one which was subject to an exclusive license option by Bayer. The Company will receive100% of future
royalties and 10% of future Non-Royalties economics from these Bayer Products. The other two candidates are unpartnered (the “non-Bayer
Products”) for which the Company will receive low single-digit percentage of net sales and 10% of Non-Royalties. The future
payment percentage for Non-Royalties will be reduced from 10% to 5% upon the Company’s receipt of two times the total cumulative
amount of consideration paid by the Company to Aronora. In July 2020, Bayer elected to not exercise its option on the third Bayer Product
and that product is now subject to the same economics as the non-Bayer Products.
Under the terms of the Aronora Royalty Purchase Agreement, the Company paid Aronora a $6.0 million upfront payment at the
close of the transaction. The Company financed $3.0 million of the upfront payment with a term loan under its Loan and Security
Agreement with SVB (Note 8). The Company was required to make a contingent future cash payment of $1.0 million for each of the three
Bayer Products that were active on September 1, 2019 (up to a total of $3.0 million, the “Aronora Contingent Consideration”). Pursuant to
the Aronora Royalty Purchase Agreement, if the Company receives $ 250.0 million in cumulative royalties on net sales per product, the
Company will be required to pay associated tiered milestone payments to Aronora in an aggregate amount of up to $85.0 million per
product (the “Royalty Milestones”). The Royalty Milestones are paid based upon various royalty tiers prior to reaching $250.0 million in
cumulative royalties on net sales per product. Royalties per product in excess of $250.0 million are retained by the Company.
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At the inception of the agreement, the Company recorded $9.0 million as long-term royalty receivables in its condensed
consolidated balance sheet, including the estimated fair value of the Aronora Contingent Consideration of $ 3.0 million. In September 2019,
the Company paid the $3.0 million contingent consideration to Aronora. As the Company receives royalties from Aronora for a product, the
Company will recognize the liability for future Royalty Milestones for such product when probable and estimable. The Company continues
to assess that no payments are probable to be received under this agreement in the near term. Under the cost recovery method, the Company
does not expect to recognize any income related to milestones and royalties received until the investment has been fully collected. The
Company performed its quarterly impairment assessment and no impairment indicators were identified. Accordingly, no impairment was
recorded as of September 30, 2021.
Royalty Purchase Agreement with Palobiofarma, S.L.
On September 26, 2019, the Company entered into a royalty purchase agreement (the “Palo Royalty Purchase Agreement”) with
Palobiofarma, S.L. (“Palo”), a company organized and existing under the laws of Spain. Pursuant to the Palo Royalty Purchase Agreement,
the Company acquired the rights to potential royalty payments in low single-digit percentages of aggregate Net Sales (as defined in the Palo
Royalty Purchase Agreement) associated with six drug candidates in various clinical development stages, targeting the adenosine pathway
with potential applications in solid tumors, non-Hodgkin’s lymphoma, asthma/chronic obstructive pulmonary disease, ulcerative colitis,
idiopathic pulmonary fibrosis, lung cancer, psoriasis and nonalcoholic steatohepatitis and other indications (the “Palo Licensed Products”)
that are being developed by Palo. Novartis is a development partner on NIR178, one of the Palo Licensed Products, and NIR178 is being
developed pursuant to a license agreement between Palo and Novartis.
Under the terms of the Palo Royalty Purchase Agreement, the Company paid Palo a $10.0 million payment at the close of the
transaction which occurred simultaneously upon parties’ entry into the Palo Royalty Purchase Agreement on September 26, 2019. The
Company financed $5.0 million of the payment with a term loan under its Loan and Security Agreement with SVB (Note 8).
At the inception of the agreement, the Company recorded $10.0 million as long-term royalty receivables in its condensed
consolidated balance sheet. The Company continues to assess that no payments are probable to be received under this agreement in the near
term. Under the cost recovery method, the Company does not expect to recognize any income related to royalties received until the
investment has been fully collected. The Company performed its quarterly impairment assessment and no impairment indicators were
identified. Accordingly, no impairment was recorded as of September 30, 2021.
Royalty Purchase Agreement with Viracta Therapeutics, Inc.
On March 22, 2021, the Company entered into a royalty purchase agreement (the “Viracta Royalty Purchase Agreement”) with
Viracta Therapeutics, Inc. (“Viracta”). Pursuant to the Viracta Royalty Purchase Agreement, the Company acquired the right to receive
future royalties, milestones, and other payments related to two clinical stage drug candidates. The first candidate, DAY101 (pan-RAF kinase
inhibitor), is being developed by Day One Biopharmaceuticals, and the second candidate, vosaroxin (topoisomerase II inhibitor), is being
developed by Denovo Biopharma. The Company acquired the right to receive (i) up to $54.0 million in potential milestones, potential
royalties on sales, if approved, and other payments related to DAY101, excluding up to $20.0 million consideration retained by Viracta; and
(ii) up to $57.0 million in potential regulatory and commercial milestones and high single-digit royalties on sales related to vosaroxin, if
approved. Under the terms of the Viracta Royalty Purchase Agreement, the Company paid Viracta $13.5 million upon closing of the
transaction.
At the inception of the Viracta Royalty Purchase Agreement, the Company recorded $13.5 million as long-term royalty
receivables in its condensed consolidated balance sheet. No payments are probable to be received under the Viracta Royalty Purchase
Agreement in the near term. Under the cost recovery method, the Company does not expect to recognize any income related to royalties,
milestones and other payments until the investment has been fully collected. The Company performed its quarterly impairment assessment
and no impairment indicators were identified. Accordingly, no impairment was recorded as of September 30, 2021.
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Royalty Purchase Agreement with Kuros
On July 14, 2021, the Company entered into a royalty purchase agreement (the “Kuros Royalty Purchase Agreement”) with Kuros
Biosciences AG, Kuros US LLC and Kuros Royalty Fund (US) LLC (collectively “Kuros”). Pursuant to the Kuros Royalty Purchase
Agreement, XOMA acquired the rights to 100% of the potential future royalties from commercial sales, which are tiered from high singledigit to low double-digits, and up to $25.5 million in pre-commercial milestone payments associated with an existing license agreement
related to Checkmate Pharmaceuticals’ vidutolimod (CMP-001), a Toll-like receptor 9 agonist, packaged in a virus-like particle, for an
upfront payment of $7.0 million plus potential future sales milestone payments in an aggregate amount of up to $142.5 million based on
tiered net sales thresholds (the “Kuros Sales Milestones”).
At the inception of the Kuros Royalty Purchase Agreement, the Company recorded $7.0 million as long-term royalty receivables
in its condensed consolidated balance sheet. No payments are probable to be received under the Kuros Royalty Purchase Agreement in the
near term. Under the cost recovery method, the Company does not expect to recognize any income related to royalties, milestones and other
payments until the investment has been fully collected. The Company performed its quarterly impairment assessment and no impairment
indicators were identified. Accordingly, no impairment was recorded as of September 30, 2021.
The following table summarizes the long-term royalty receivable activities including acquisitions of royalty rights during the nine
months ended September 30, 2021 (in thousands):
Balance at December 31, 2020
Acquisition of royalty rights:
Viracta
Kuros
Balance at September 30, 2021

$

34,575

$

13,500
7,000
55,075

6. Fair Value Measurements
The Company records its financial assets and liabilities at fair value. The carrying amounts of certain of the Company’s financial
instruments, including cash, trade receivables, net and accounts payable, approximate their fair value due to their short maturities. Fair value
is defined as the exchange price that would be received from selling an asset or paid to transfer a liability in an orderly transaction between
market participants at the measurement date. The accounting guidance for fair value establishes a framework for measuring fair value and a
fair value hierarchy that prioritizes the inputs used in valuation techniques. The accounting standard describes a fair value hierarchy based
on three levels of inputs, of which the first two are considered observable and the last unobservable, that may be used to measure fair value,
which are the following:
Level 1 – Observable inputs, such as unadjusted quoted prices in active markets for identical assets or liabilities.
Level 2 – Observable inputs, either directly or indirectly, other than quoted prices in active markets for identical assets or liabilities,
such as quoted prices in active markets for similar assets or liabilities, quoted prices in markets that are not active or other inputs that
are observable or can be corroborated by observable market data for substantially the full term of the assets or liabilities.
Level 3 – Unobservable inputs that are supported by little or no market activity and that are significant to the fair value of the assets or
liabilities; therefore, requiring an entity to develop its own valuation techniques and assumptions.
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The following tables set forth the Company’s fair value hierarchy for its financial assets and liabilities measured at fair value on a
recurring basis as follows (in thousands):
Fair Value Measurements at September 30, 2021 Using
Quoted Prices in
Significant Other
Significant
Active Markets for
Observable
Unobservable
Identical Assets
Inputs
Inputs
(Level 1)
(Level 2)
(Level 3)

Assets:
Equity securities
Liabilities:
Contingent consideration

Total

$

1,211

$

—

$

—

$

1,211

$

—

$

—

$

75

$

75

Fair Value Measurements at December 31, 2020 Using
Quoted Prices in
Significant Other
Significant
Active Markets for
Observable
Unobservable
Identical Assets
Inputs
Inputs
(Level 1)
(Level 2)
(Level 3)

Assets:
Equity securities
Liabilities:
Contingent consideration

Total

$

—

$

—

$

1,693

$

1,693

$

—

$

—

$

75

$

75

Transfers to and from Levels 1, 2, and 3 are recognized at the end of the reporting period. On June 30, 2021, the Company’s
equity investment in Rezolute’s common stock transferred from Level 3 to Level 1. In reporting periods prior to June 30, 2021, the
Company applied an illiquidity discount to the fair value of Rezolute’s common stock due to the lack of trading volume, resulting in
classification as Level 3. Since June 30, 2021, there has been sufficient and consistent trading volume on the Nasdaq Stock Market to
provide an estimate of fair value utilizing quoted prices in an active market for the identical securities as of the reporting date, resulting in
classification as Level 1. There were no transfers between levels for the three and nine months ended September 30, 2020.
Equity Securities
The following table reconciles the beginning and ending balance for the Level 3 financial assets recurring fair value measurement
for the nine months ended September 30, 2021 (in thousands):
Nine Months Ended
September 30,

Balance at December 31, 2020
Change in fair value
Transfer out of Level 3 as of June 30, 2021
Balance at September 30, 2021

$
$

1,693
617
(2,310)
—

The equity securities consisted of an investment in Rezolute’s common stock and are classified on the condensed consolidated
balance sheets as current assets as of September 30, 2021, and long-term assets as of December 31, 2020. The reclassification from
noncurrent to current assets was due to the equity securities achieving sufficient and consistent trading volume on the Nasdaq Stock Market
during the second quarter of 2021. The equity securities are revalued each reporting period with changes in fair value recorded in the other
(expense) income, net line item of the condensed consolidated statements of operations and comprehensive loss.
As of December 31, 2020, the Company and its valuation specialist, valued the equity securities using the closing price for
Rezolute’s common stock traded on the Nasdaq Stock Market and adjusted for an illiquidity discount. The inputs that were used to
calculate the illiquidity discount were based on observable and unobservable estimates and judgments and therefore were classified as a
Level 3 fair value measurement. As the Company has the right and option to sell up to 100,000 shares of Rezolute’s common stock back to
Rezolute after December 31, 2019 (Note 4), the fair value of the
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equity securities was determined by dividing the total shares of Rezolute’s common stock held by the Company intotwo tranches based on
the estimated time to a potential liquidity event.
As of September 30, 2021, the Company valued the equity securities using the closing price for Rezolute’s common stock traded
on the Nasdaq Stock Market. The inputs that were used to calculate the fair value of the equity securities were observable prices in active
markets and therefore were classified as a Level 1 fair value measurement.
The closing price of Rezolute’s common stock as per the Nasdaq Stock Market was $7.48 and $11.99 as of September 30, 2021
and December 31, 2020, respectively. The estimated fair value of the equity securities as of December 31, 2020 was calculated based on the
following assumptions:
September 30,
2021

Closing common stock price

$

December 31,
2020

7.48

$

11.99

Tranche 1:
Discount for lack of marketability
Estimated time to liquidity of shares

N/A(1)

%

12 %
0.25 year

Tranche 2:
Discount for lack of marketability
Estimated time to liquidity of shares

N/A(1)

%

14 %
0.67 years

(1) Due to sufficient and consistent trading volume, the equity investment will be measured at the closing price per the Nasdaq Stock
Market. The assumptions related to the unobservable inputs identified above, and any changes in those assumptions thereto, will no
longer be considered in determining the fair value of the equity securities.
Contingent Consideration
The estimated fair value of the contingent consideration liability at the inception of the Bioasis Royalty Purchase Agreement
represents the future consideration that is contingent upon the achievement of specified development milestones for a product candidate.
The fair value measurement is based on significant Level 3 inputs such as anticipated timelines and probability of achieving development
milestones of each licensed product candidate. Changes in the fair value of the liability for contingent consideration will be recorded in the
other (expense) income, net line item of the condensed consolidated statements of operations and comprehensive loss until settlement. As of
September 30, 2021, there were no changes in the estimated fair value of the contingent consideration from its initial value of $0.1 million.
7. Lease Agreements
The Company leases one facility in Emeryville, California under an operating lease that expires in February 2023. The lease contains
an option to extend the lease for an additional term, however, the Company is not reasonably certain to exercise this option.
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The following table summarizes maturity of the Company’s operating lease liabilities as of September 30, 2021 (in thousands):
Operating
Undiscounted lease payments

Leases

2021 (excluding nine months ended September 30, 2021)
2022
2023
Thereafter
Total undiscounted lease payments
Present value adjustment
Total net lease liabilities

$

50
202
34
—
286
(10)
276

$

The following table summarizes the cost components of the Company’s operating leases for the three and nine months ended
September 30, 2021 and 2020 (in thousands):
Three Months Ended September 30,
2021
2020

Lease costs:
Operating lease cost
Variable lease cost (1)
Total lease costs

$

45
3
48

$

$
$

Nine Months Ended September 30,
2021
2020

44
2
46

$

133
8
141

$

$

133
5
138

$

(1) Under the terms of the lease agreements, the Company is also responsible for certain variable lease payments that are not
included in the measurement of the lease liability. Variable lease payments include non-lease components such as common area
maintenance fees.
The following information represents supplemental disclosure for the statement of cash flows related to operating leases (in
thousands):
Nine Months Ended September 30,
2021

Cash paid for amounts included in the measurement of lease liabilities
Operating cash flows under operating leases

$

2020

147

$

141

The present value assumptions used in calculating the present value of the lease payments as of September 30, 2021 and December
31, 2020 were as follows:
September 30,
2021

Weighted-average remaining lease term
Operating leases
Weighted-average discount rate
Operating leases

1.42 years
5.51 %
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December 31,
2020

2.17 years
5.51 %
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8. Long-Term Debt and Other Financings
Silicon Valley Bank Loan Agreement
On May 7, 2018 (the “Effective Date”), the Company executed a Loan and Security Agreement (the “Loan Agreement”) with
SVB. Under the Loan Agreement, upon the Company’s request, SVB made advances (each, a “Term Loan Advance”) available to the
Company up to $20.0 million (the “Term Loan”). The Company was allowed to borrow advances under the Term Loan from the Effective
Date until the earlier of March 31, 2019 or an event of default (the “Draw Period”). The interest rate was calculated at a rate equal to the
greater of (i) 4.75%, or (ii) 0.25% plus the prime rate as reported from time to time in The Wall Street Journal.
Payments under the Loan Agreement were interest only until the first anniversary of the funding date of each Term Loan Advance.
The interest-only period was followed by equal monthly payments of principal and interest over 24 months. Each Term Loan Advance was
scheduled to mature at the earlier of (i) the 23 months following the applicable term loan amortization date for each such Term Loan
Advance (ii) March 1, 2023, or (iii) 30 days prior to the earliest maturity of any portion of the Company’s loan with Novartis (the “Loan
Maturity Date”). After repayment, no Term Loan Advance (or any portion thereof) may be reborrowed. The entire principal balance,
including a final payment fee equal to 8.5% of the original principal, was due and payable on the Loan Maturity Date.
In June 2021, the Company repaid its principal balance of $6.5 million and paid the 8.5% final payment fee of $1.4 million to
SVB. The Company also paid SVB a prepayment fee of 1% of the outstanding principal balance.
In connection with the Loan Agreement, the Company issued a warrant to SVB which is exercisable in whole or in part for up to
an aggregate of 6,332 shares of common stock with an exercise price of $23.69 per share (the “Warrant”). The Warrant may be exercised
on a cashless basis and is exercisable within 10 years from the date of issuance or upon the consummation of certain acquisitions of the
Company. The fair value of the Warrant issued to SVB was determined using the Black-Scholes Model and was estimated to be $ 0.1
million. In addition, the Company incurred debt issuance costs of $0.2 million in connection with the Loan Agreement.
On March 4, 2019, the Loan Agreement was amended to extend the Draw Period from March 31, 2019 to March 31, 2020. In
connection with the amendment, the Company issued a second warrant to SVB which is exercisable in whole or in part for up to an
aggregate of 4,845 shares of common stock with an exercise price of $14.71 per share. The fair value of the second warrant issued to SVB
was determined using the Black-Scholes Model and was estimated to be $0.1 million. The Draw Period has not been extended further.
As of September 30, 2021, both warrants are outstanding. In addition, both warrants may be exercised on a cashless basis and are
exercisable within 10 years from the date of issuance or upon the consummation of certain acquisitions of the Company.
In September 2018, the Company borrowed advances of $7.5 million under the Loan Agreement in connection with the Agenus
Royalty Purchase Agreement (Note 5). The Company recorded a discount of $0.3 million against the debt, which was being amortized to
interest expense over the term of the Term Loan Advance using the effective interest method.
During the year ended December 31, 2019, the Company borrowed advances totaling $9.5 million under the Loan Agreement in
connection with the Aronora Royalty Purchase Agreement, Palo Royalty Purchase Agreement and payment of the Aronora Contingent
Consideration (Note 5). The Company recorded a discount of $45,000 against the debt, which was being amortized to interest expense over
the term of the Term Loan Advance using the effective interest method.
The Company recorded $0.2 million of non-cash interest expense resulting from the amortization of the discount and accretion of
the final payment before the loan was extinguished in June 2021. The Company recorded $0.2 million and $0.5 million of non-cash interest
expense resulting from the amortization of the discount and accretion of the final payment for the three and nine months ended September
30, 2020, respectively.
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As of December 31, 2020, the carrying value of the debt under the Loan Agreement was $11.8 million. Of this amount, $8.1
million was classified as current portion of long-term debt and $3.7 million was classified as long-term debt on the condensed consolidated
balance sheet. In June 2021, the Company paid off its entire outstanding principal balance to SVB. Upon repayment of the principal
balance, the Company recognized a loss on extinguishment of $0.3 million in other (expense) income, net of the condensed consolidated
statement of operations for the nine months ended September 30, 2021. As of September 30, 2021, there was no carrying value of the debt
under the Loan Agreement.
Novartis Note
In May 2005, the Company executed a secured note agreement (the “Note Agreement”) with Novartis, which was due and payable
in full in June 2015. Under the Note Agreement, the Company borrowed semi-annually to fund up to 75% of the Company’s research and
development and commercialization costs under its collaboration arrangement with Novartis, not to exceed $50.0 million in aggregate
principal amount. Interest on the principal amount of the loan accrued at six-month LIBOR plus 2% and the interest rate reset in June and
December annually. Accrued interest was payable semi-annually in June and December of each year or, at the Company’s election, the
semi-annual interest payments could be added to the outstanding principal amount, in lieu of a cash payment, as long as the aggregate
principal amount did not exceed $50.0 million. The Company made this election for all interest payments. Loans under the Note Agreement
were secured by the Company’s interest in its collaboration with Novartis, including any payments owed to it thereunder. In June 2021, the
Company repaid its outstanding principal balance to Novartis of $9.1 million and extinguished its debt obligation.
On September 30, 2015, concurrent with the execution of a license agreement with Novartis International as discussed in Note 4,
XOMA and NIBR, who assumed the rights to the note from Novartis Vaccines Diagnostics, Inc. executed an amendment to the
Note Agreement (the “Secured Note Amendment”) under which the parties extended the maturity date of the note from September 30, 2015
to September 30, 2020, and eliminated the mandatory prepayment previously required to be made with certain proceeds of pre-tax profits
and royalties. In addition, upon achievement of a specified development and regulatory milestone, the then-outstanding principal amount of
the note was to be reduced by $7.3 million rather than the Company receiving such amount as a cash payment.
On September 22, 2017, in connection with the Gevokizumab License Agreement with Novartis, the Company and NIBR executed
an amendment to the Secured Note Amendment under which the parties further extended the maturity date of the Secured Note Amendment
from September 30, 2020 to September 30, 2022.
On October 21, 2020, the first patient was dosed in Novartis International’s NIS793 Phase 2 clinical trial and the Company earned
a $25.0 million milestone pursuant to the Anti-TGFβ Antibody License Agreement, of which $17.7 million was received in cash and $7.3
million was recognized as a reduction to the debt obligation to Novartis.
As of December 31, 2020, the outstanding principal balance under the Secured Note Amendment was $9.1 million and was
included in long-term debt in the accompanying condensed consolidated balance sheet. In June 2021, the Company repaid its entire
outstanding debt balance to Novartis. The repayment of principal did not result in any gain or loss on extinguishment. As of September 30,
2021, there was no carrying value of the debt under the Secured Note Agreement.
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Interest Expense
Amortization of debt issuance costs and discounts are included in interest expense. Interest expense in the condensed consolidated
statements of operations and comprehensive loss relates to the following debt instruments (in thousands):

SVB loan
Novartis note
Other
Total interest expense

$

Three Months Ended
September 30,
2021
2020
—
$
334

—
—
—

$

100
—
434

$

Nine Months Ended
September 30,
2021
2020

$

373
88
—
461

$

$
$

1,073
409
2
1,484

9. Common Stock Warrants
As of September 30, 2021 and December 31, 2020, the following common stock warrants were outstanding:
Issuance Date

February 2016
May 2018
March 2019

Expiration Date

February 2021
May 2028
March 2029

Exercise Price
per Share

Balance Sheet Classification

Stockholders’ equity
Stockholders’ equity
Stockholders’ equity

$
$
$

15.40
23.69
14.71

September 30,
2021

—
6,332
4,845
11,177

December 31,
2020

8,249
6,332
4,845
19,426

During the first quarter of 2021, the Company issued 4,917 shares of common stock through a cashless exercise of the February
2016 common stock warrants held by Torreya Partners LLC.
10. Commitments and Contingencies
Collaborative Agreements, Royalties and Milestone Payments
The Company has committed to make potential future milestone payments and legal fees to third parties as part of licensing and
development programs. Payments under these agreements become due and payable only upon the achievement of certain developmental,
regulatory and commercial milestones by the Company’s licensees. Because it is uncertain if and when these milestones will be achieved,
such contingencies, aggregating up to $7.6 million (assuming one product per contract meets all milestones events) have not been recorded
on the accompanying condensed consolidated balance sheets. The Company is unable to determine precisely when and if payment
obligations under the agreements will become due as these obligations are based on milestone events, the achievement of which is subject
to a significant number of risks and uncertainties.
Contingent Consideration
Pursuant to the Company’s royalty purchase agreements with Bioasis, Aronora and Kuros, the Company has committed to pay the
Bioasis Contingent Consideration, the Aronora Royalty Milestones and the Kuros Sales Milestones. The Company recorded $0.1 million
for the Bioasis Contingent Consideration which represents the estimated fair value of these potential future payments at the inception of the
agreement. The contingent consideration is remeasured at fair value at each reporting period, with changes in fair value recorded in other
(expense) income, net. As of September 30, 2021, there were no changes in the estimated fair value of the Bioasis Contingent Consideration
from its initial value. The liability for future Aronora Royalty Milestones and the Kuros Sales Milestones will be recorded when the
amounts by product are estimable and probable. As of September 30, 2021, none of these Aronora Royalty Milestones or the Kuros Sales
Milestones were assessed to be probable and as such, no liability was recorded on the condensed consolidated balance sheet.
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11. Stock-based Compensation
The Company may grant qualified and non-qualified stock options, common stock and other stock-based awards under various
plans to directors, officers, employees and other individuals. Stock options are granted at exercise prices of not less than the fair market
value of the Company’s common stock on the date of grant. Additionally, the Company has an Employee Stock Purchase Plan (“ESPP”)
that allows employees to purchase Company shares at a purchase price equal to 85% of the lower of the fair market value of the Company’s
common stock on the first trading day of the offering period or on the last day of the offering period.
Stock Options
Stock options generally vest monthly over three years for employees and one year for directors. Stock options held by employees
who qualify for retirement age (defined as employees that are a minimum of 55 years of age and the sum of their age plus years of full-time
employment with the Company exceeds 70 years) vest on the earlier of scheduled vest date or the date of retirement.
The fair value of the stock options granted during the three and nine months ended September 30, 2021 and 2020, was estimated
based on the following weighted average assumptions:
Three Months Ended September 30,
2021
2020 (1)

Dividend yield
Expected volatility
Risk-free interest rate
Expected term

0%
71 %
0.85 %
5.61 years

n/a
n/a
n/a
n/a

Nine Months Ended September 30,
2021
2020

0%
90 %
0.79 %
5.67 years

0%
100 %
0.77 %
5.66 years

(1) There were no stock options granted during the three months ended September 30, 2020.
Stock option activity for the nine months ended September 30, 2021, was as follows:
Weighted
Average
Exercise
Price
Per Share

Number of
shares

Outstanding at January 1, 2021
Granted
Exercised
Forfeited, expired or cancelled
Outstanding at September 30, 2021
Exercisable at September 30, 2021

1,827,906
213,711
(74,805)
(57,115)
1,909,697
1,595,665

$

$
$

20.66
36.32
13.54
71.26
21.18
19.53

Weighted
Average
Contractual
Term
(in years)

Aggregate
Intrinsic
Value
(in thousands)

6.31

$

51,401

6.02
5.45

$
$

20,077
19,276

The aggregate intrinsic value of stock options exercised during the nine months ended September 30, 2021 and 2020 was $1.6
million and $0.1 million, respectively.
The weighted-average grant-date fair value per share of the options granted during the nine months ended September 30, 2021 and
2020 was $26.21 and $16.22, respectively.
As of September 30, 2021, $4.2 million of total unrecognized compensation expense related to stock options is expected to be
recognized over a weighted average period of 1.89 years.
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Stock-based Compensation Expense
The following table shows total stock-based compensation expense for stock options and ESPP in the condensed consolidated
statements of operations and comprehensive loss (in thousands):
Three Months Ended September 30,
2021
2020

Research and development
General and administrative
Total stock-based compensation expense

$

—
779
779

$

$
$

—
708
708

Nine Months Ended September 30,
2021
2020

$
$

—
4,445
4,445

$
$

—
3,269
3,269

12. Capital Stock
Series X and Series Y Convertible Preferred Stock
The Company sold directly to Biotechnology Value Fund, L.P. (“BVF”) 5,003 shares of Series X convertible preferred stock in
2017 and 1,252.772 shares of Series Y preferred stock in 2018. There were5,003 shares of Series X convertible preferred stock and no
shares of Series Y convertible preferred stock outstanding as of September 30, 2021, after BVF converted all Series Y preferred stock into
common stock on April 15, 2020. The Series X and Series Y convertible preferred stock have the following characteristics, which are set
forth in Certificates of Designation of Preferences, Rights and Limitations filed with the Delaware Secretary of State.
Dividends— Holders of convertible preferred stock are entitled to receive dividends on shares of convertible preferred stock equal
(on an as if converted to common stock basis) to and in the same form as dividends actually paid on the Company’s common stock.
Liquidation Rights— In the event of the Company’s liquidation, dissolution or winding up, holders of convertible preferred stock
will participate, on a pro-rata basis, with any distribution of proceeds to holders of common stock.
Conversion— Each share of Series X and Series Y is convertible into1,000 shares of registered common stock based on a
conversion price of $4.03 per share and $13.00 per share of common stock, respectively.
Voting Rights— Convertible preferred stock will generally have no voting rights, except as required by law and except that the
consent of the holders of the outstanding convertible preferred stock will be required to amend the terms and to issue additional shares of
the preferred stock.
Classification— The Company evaluated the convertible preferred stock for liability or equity classification under the applicable
accounting guidance and determined that equity treatment was appropriate because the convertible preferred stock did not meet the
definition of the liability instruments defined thereunder for convertible instruments. Specifically, the convertible preferred shares are not
mandatorily redeemable and do not embody an obligation to buy back the shares outside of the Company’s control in a manner that could
require the transfer of assets. Additionally, the Company determined that the convertible preferred stock would be recorded as permanent
equity, not temporary equity, given that they are not redeemable for cash or other assets (i) on a fixed or determinable date, (ii) at the option
of the holder, and (iii) upon the occurrence of an event that is not solely within control of the Company. The Company has also evaluated
the embedded conversion and contingent redemption features within the convertible preferred stock in accordance with the accounting
guidance for derivatives and determined that bifurcation is not required for any embedded feature.
Beneficial Conversion Feature— The fair value of the common stock into which the Series X convertible preferred stock is
convertible exceeded the allocated purchase price of the Series X convertible preferred stock by $5.6 million on the date of issuance, as
such the Company recorded a deemed dividend. The Company recognized the resulting beneficial conversion feature as a deemed dividend
equal to the number of shares of Series X convertible preferred stock sold on February 16, 2017 multiplied by the difference between the
fair value of the common stock and the Series X convertible preferred stock effective conversion price per share on that date. The dividend
was reflected as a one-time, non-cash, deemed dividend to the holders of Series X convertible preferred stock on the date of issuance,
which is the date
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the stock first became convertible. There was no beneficial conversion feature associated with the issuance of Series Y convertible preferred
stock.
Series A Preferred Stock
On December 15, 2020, the Company sold 984,000 shares of its 8.625% Series A cumulative, perpetual preferred stock at the
price of $25.00 per share, through a public offering for aggregate gross proceeds of $24.6 million. Total offering costs of $2.0 million were
offset against the proceeds from the sale of Series A Preferred Stock, for total net proceeds of $22.6 million.
Mr. Matthew Perry, a member of the Company’s Board of Directors and President of BVF, purchased 200,000 shares of Series A
Preferred Stock in the public offering at the public offering price of $25.00 per share for an aggregate amount of $5.0 million. The spouse
of James Neal, the Company’s Chief Executive Officer and a director, purchased 8,000 shares of the Series A Preferred Stock in the public
offering at the public offering price of $25.00 per share for an aggregate amount of $0.2 million.
The Series A Preferred Stock has the following characteristics, which are set forth in the Certificate of Designation of Preferences,
Rights and Limitations filed with the Delaware Secretary of State.
Dividends— Holders of the Series A Preferred Stock shall be entitled to receive, when, and if authorized by the Board of Directors
and declared by the Corporation, cumulative cash dividends at the rate of 8.625% per annum of the $25.00 liquidation preference per share
of the Series A Preferred Stock. Such dividends will accumulate and be cumulative from, and including, the date of original issue of the
Series A Preferred Stock. Dividends will be payable in arrears on or about the 15th day of January, April, July and October of each year
beginning on or about April 15, 2021. The amount of any dividend payable on the Series A Preferred Stock for any period greater or less
than a full Dividend Period shall be prorated and computed on the basis of a 360-day year consisting of twelve 30-day months.
Liquidation Rights— In the event of the Company’s liquidation, dissolution or winding up, holders of Series A Preferred Stock
will rank senior to all classes or series of common stock as to dividend rights and rights upon liquidation, dissolution or winding-up and on
parity with respect to the distribution of assets with the Company’s Series X Preferred Stock. The Series A Preferred Stock have a par value
of $0.05 per share and a liquidation preference of $25.00 per share plus any accrued and unpaid dividends.
Redemption and Special Optional Redemption— The Company, at its option, may redeem the Series A Preferred Stock, in whole
or in part, at any time for a cash redemption price, plus any accrued and unpaid dividends, as follows: (i) $26.00 per share between
December 15, 2021 and December 15, 2022, (ii) $25.75 per share between December 15, 2022 and December 15, 2023, (iii) $25.50 per
share between December 15, 2023 and December 15, 2024 (iv) $25.25 per share between December 15, 2024 and December 15, 2025 and
$25.00 per share on or after December 15, 2025. The Company also has a special optional redemption option whereby, upon the occurrence
of a delisting event or change of control event, the Company may redeem outstanding Series A Preferred Stock at an amount of $ 25.00 per
share.
Conversion— The shares of Series A Preferred Stock are not convertible into or exchangeable for any other property or securities
of the Company except upon the occurrence of a delisting event or change in control event and the Company has not, on or before the date
of such an event, provided the required notice of its election to redeem the Series A Preferred Stock pursuant to its redemption right or
special optional redemption right. In this case, the holder of shares of Series A Preferred Stock can convert some or all of their Series A
Preferred Stock into a number of shares of common stock per share equal to the lesser of (A) (i) the sum of the $25.00 liquidation
preference per share of Series A Preferred Stock to be converted plus (y) the amount of any accrued and unpaid dividends to, but not
including, the event date, as applicable by (ii) the common stock price and (B) 1.46071 (the “Share Cap”). The common stock price to be
used in the latter noted calculation for a delisting event will be the average of the closing price per share of the Company’s common stock
on the 10 consecutive trading days immediately preceding, but not including, the effective date of the delisting event. The common stock
price used in the event of a change in control event will, alternatively, be based on market price according to the definition in the Certificate
of Designation.
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Voting Rights— Holders of the Series A Preferred Stock generally will have no voting rights, but will have limited voting rights if
the issuer fails to pay dividends for six or more quarters (whether or not declared or consecutive) and in certain other events.
Classification—The Company evaluated the convertible preferred stock for liability or equity classification under the applicable
accounting guidance and determined that treatment as equity was appropriate.
Depositary Shares Representing Interest in Series B Preferred Stock
On April 9, 2021, the Company sold 1,600,000 depositary shares, each representing a 1/1000th fractional interest in a share of the
Company’s Series B Preferred Stock, at the price of $25.00 per depositary share, through a public offering for aggregate gross proceeds of
$40.0 million. Total offering costs of $2.9 million were offset against the proceeds from the sale of depositary shares, for net proceeds of
$37.1 million.
The spouse of James Neal, the Chief Executive Officer and a director, purchased 8,000 shares of the depositary shares in the
public offering at the public offering price of $25.00 per share for an aggregate amount of $0.2 million.
The Series B Preferred Stock has the following characteristics, which are set forth in the Certificate of Designation of8.375%
Series B Cumulative Perpetual Preferred Stock, as corrected, filed with the Delaware Secretary of State.
Dividends— Holders of Series B Preferred Stock shall be entitled to receive cash dividends, when and if declared by the Board of
Directors at the rate of 8.375% per annum of the $25,000.00 liquidation preference per share, which equals $2,093.75 per share each year.
Such dividends shall be payable quarterly in arrears on or about the 15th calendar day of each January, April, July and October
commencing on or about July 15, 2021. The dividends will accumulate and be cumulative from, and including, the date of original issue of
the Series B Preferred Stock, on the basis of a 360-day year consisting of twelve 30-day months. Dividends will be payable to holders of
record as they appear in the stockholder records of the Company (or the depositary in the case of depositary shares representing underlying
Series B Preferred Stock) at the close of business on the applicable dividend record date.
Liquidation Preference - Upon any voluntary or involuntary liquidation, dissolution or winding up of the Company, before any
distribution or payment shall be made to holders of shares of Common Stock or any other class or series of capital stock of the Company
ranking junior to the Series B Preferred Stock, the holders of shares of Series B Preferred Stock shall be paid out of the assets of the
Company, after payment of or provision for the debts and other liabilities and any class or series of capital stock, as to rights upon any
voluntary or involuntary liquidation, dissolution or winding up, senior to the Series B Preferred Stock. The Series B Preferred Stock have a
par value of $0.05 per share and a liquidation preference of $25,000.00 per share plus any accrued and unpaid dividends.
Redemption and Special Redemption - On and after April 15, 2022, the Company, at its option, may redeem the Series B
Preferred Stock, for cash, in whole or in part, at any time or from time to time, as follows: (i) between April 15, 2022 to April 15, 2023, at a
redemption price of $26,000.00 per share ($26.00 per depositary share), (ii) between April 15, 2023 to April 15, 2024, at a redemption
price of $25,750.00 per share ($25.75 per depositary share), (iii) between April 15, 2024 to April 15, 2025, at a redemption price of
$25,500.00 per share ($25.50 per depositary share), (iv) between April 15, 2025 to April 15, 2026, at a redemption price of$25,250.00 per
share ($25.25 per depositary share), and (v) after April 15, 2026, at a redemption price of$25,000.00 per share ($25.00 per depositary
share), and in each case, plus any accrued and unpaid dividends thereon up to but not including the date fixed for redemption, without
interest. If fewer than all of the outstanding shares of Series B Preferred Stock are to be redeemed, the shares to be redeemed will be
determined pro rata or by lot. Upon the occurrence of a delisting event or change of control the Company will have the option to redeem the
Series B Preferred Stock, in whole or in part, for cash at $25,000.00 per share plus accrued and unpaid dividends.
Conversion - The shares of Series B Preferred Stock are not convertible into or exchangeable for any other property or securities
of the Company, except upon the occurrence of a delisting event or a change of control, each holder Series B Preferred Stock will have the
right (unless the Company has elected to redeem the Series B Preferred Stock) to convert some or all of the shares of Series B Preferred
Stock held by such holder on the delisting event conversion date or change of control conversion date into a number of shares of the
common stock (or equivalent value of alternative
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consideration) per share of Series B Preferred Stock, equal to the lesser of (A) the quotient obtained by dividing (1) the sum of the
$25,000.00 per share liquidation preference plus the amount of any accumulated and unpaid dividends up to, but not including, the
delisting event conversion date or change of control conversion date, as applicable (unless the delisting event conversion date or change of
control conversion date, is after a record date for a Series B Preferred Stock dividend payment and prior to the corresponding Series B
Preferred Stock dividend payment date, in which case no additional amount for such accumulated and then remaining unpaid dividend will
be included in this sum) by (2) the common stock price (such quotient, the “Conversion Rate”); and (B) 1,253.13 (1.25313 per depositary
share) (i.e., the “Share Cap”), subject to certain adjustments described in the Series B Preferred Stock Certificate of Designation.
Voting Rights— Holders of the Series B Preferred Stock generally will have no voting rights, but will have limited voting rights if
the issuer fails to pay dividends for six or more quarters (whether or not declared or consecutive) and in certain other events.
Classification—The Company evaluated the convertible preferred stock for liability or equity classification under the applicable
accounting guidance and determined that treatment as equity was appropriate.
Dividends
On March 17, 2021, the Company’s Board of Directors declared a cash dividend of $0.71875 per share payable to holders of
Series A Preferred Stock, which the Company paid on April 15, 2021. On May 21, 2021, the Company’s Board of Directors declared a cash
dividend of $0.53906 per share payable to holders of Series A Preferred Stock and $0.55833 per depositary share of Series B Preferred
Stock which the Company paid on July 15, 2021. On July 28, 2021, the Company’s Board of Directors declared a cash dividend of
$0.53906 per share payable to holders of Series A Preferred Stock and $0.52344 per depositary share of Series B Preferred Stock, payable
to holders of depositary shares, on or about October 15, 2021. As of September 30, 2021, the Company held restricted cash of $3.4 million
in a segregated account that may only be used to pay dividends on the Series A and Series B Preferred Stock.
BVF Ownership
In February 2020, BVF elected to increase the beneficial ownership limitation of the Series Y preferred stock to50%, which
became effective on April 11, 2020. On April 15, 2020, BVF converted all of its shares of Series Y preferred stock into common stock. As
of September 30, 2021, BVF owned approximately 31.2% of the Company’s total outstanding shares of common stock, and if all the Series
X convertible preferred shares were converted, BVF would own 52.3% of the Company’s total outstanding shares of common stock. The
Company’s Series A Preferred Stock becomes convertible upon the occurrence of specific events and as of September 30, 2021, the
contingency was not met, therefore the Series A Preferred Stock is not included in the as-converted ownership calculation. Due to its
significant equity ownership, BVF is considered a related party of the Company.
2018 Common Stock ATM Agreement
On December 18, 2018, the Company entered into an At The Market Issuance Sales Agreement (the “2018 Common Stock ATM
Agreement”) with H.C. Wainwright & Co., LLC (“HCW”), under which the Company may offer and sell from time to time at its sole
discretion shares of its common stock through HCW as its sales agent, in an aggregate amount not to exceed $30.0 million. HCW may sell
the shares by any method permitted by law deemed to be an “at the market” offering as defined in Rule 415 of the Securities Act, and will
use its commercially reasonable efforts consistent with its normal trading and sales practices to sell the shares up to the amount specified.
The Company will pay HCW a commission of up to 3% of the gross proceeds of any shares of common stock sold under the 2018 Common
Stock ATM Agreement. On March 10, 2021, the Company amended the 2018 Common Stock ATM Agreement with HCW to increase the
aggregate amount of shares of its common stock that it could sell through HCW as its sales agent to $50.0 million. No shares have been
sold under the 2018 Common Stock ATM Agreement since the agreement was executed.
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2021 Series B Preferred Stock ATM Agreement
On August 5, 2021, the Company entered into an At The Market Issuance Sales Agreement (the “2021 Series B Preferred Stock
ATM Agreement”) with B. Riley Securities, Inc. (“B. Riley”), under which the Company may offer and sell from time to time, at its sole
discretion, through or to B. Riley, as agent or principal an aggregate amount not to exceed $50.0 million of its depositary shares, each
representing a 1/1000th fractional interest in a share of its Series B Preferred Stock. B. Riley may sell the shares by any method permitted
by law deemed to be an “at the market” offering as defined in Rule 415 of the Securities Act, and will use its commercially reasonable
efforts consistent with its normal trading and sales practices to sell the shares up to the amount specified. The Company will pay B. Riley a
commission of up to 3% of the gross proceeds of any depositary shares sold under the 2021 Series B Preferred Stock ATM Agreement. No
shares have been sold under the 2021 Series B Preferred Stock ATM Agreement since the agreement was executed.
13. Income Taxes
The Company recorded an income tax benefit of $1.5 million for the nine months ended September 30, 2020, as a result of the
Coronavirus Aid, Relief, and Economic Security Act and no income tax provision for the nine months ended September 30, 2021. The
Company continues to maintain a full valuation allowance against its remaining net deferred tax assets. During the nine months ended
September 30, 2021 the Company received $1.5 million in cash for its income tax receivable.
The Company has a total of $5.9 million of gross unrecognized tax benefits, none of which would affect the effective tax rate upon
realization as it currently has a full valuation allowance against its U.S. net deferred tax assets. The reversal of related deferred tax assets
will be offset by a valuation allowance, should any of these uncertain tax positions be favorably settled in the future.
The Company does not expect its unrecognized tax benefits to change significantly over the next twelve months. The Company
will recognize interest and penalties accrued on any unrecognized tax benefits as a component of income tax expense. Through September
30, 2021, the Company has not accrued interest or penalties related to uncertain tax positions.
14. Subsequent Events
Affitech Agreement
On October 6, 2021, the Company entered into a commercial payment purchase agreement (the “Affitech Agreement”) with
Affitech Research AS (“Affitech”), a Norwegian biotech company. Pursuant to the Affitech Agreement, the Company purchased a future
stream of commercial payment rights to F. Hoffmann-La Roche Ltd. and Hoffmann-La Roche Inc.’s faricimab from Affitech for $ 6.0
million. The Company is eligible to receive 0.50% of future net sales of faricimab for a ten-year period following the first commercial sales
in each applicable jurisdiction. The Company may pay up to an additional $20.0 million to Affitech based upon the achievement of certain
regulatory and sales milestones.
Novartis International NIS793 Milestone
On November 3, 2021, the Company was notified it had earned a $35.0 million milestone payment pursuant to the Anti-TGFβ
Antibody License Agreement. The milestone was triggered upon dosing of the first patient in Novartis’ NIS793 Phase 3 clinical trial in
October 2021.
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ITEM 2. MANAGEMENT’S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND RESULTS OF OPERATIONS
Forward Looking Statements
This Quarterly Report on Form 10-Q contains forward-looking statements within the meaning of Section 27A of the Securities Act
of 1933, as amended, or the Securities Act, Section 21E of the Securities Exchange Act of 1934, as amended, or the Exchange Act, and the
Private Securities Litigation Reform Act of 1995, which are subject to the “safe harbor” created by those sections. Forward-looking
statements are based on our management’s beliefs and assumptions and on information currently available to them. In some cases you can
identify forward-looking statements by words such as “may,” “will,” “should,” “could,” “would,” “expects,” “plans,” “anticipates,”
“believes,” “estimates,” “projects,” “predicts,” “potential,” “intend” and similar expressions intended to identify forward-looking
statements. Examples of these statements include, but are not limited to, statements regarding: our future operating expenses, our future
losses, the success of our strategy as a royalty aggregator, the assumptions underlying our business model; the extent to which issued and
pending patents may protect the products and processes in which we have an ownership or royalty interest and prevent the use of the
covered subject matter by third parties, the potential of our existing product candidates to lead to the development of commercial products,
our ability to receive potential milestone or royalty payments under license and collaboration agreements and the timing of receipt of those
payments, and the impact of the recent and evolving COVID-19 pandemic. These statements are based on assumptions that may not prove
accurate. Actual results could differ materially from those anticipated due to certain risks inherent in the biotechnology industry and for
our licensees engaged in the development of new products in a regulated market. Among other things: there can be no assurance that our
revenues or expenses will meet any expectations or follow any trend(s); that we will be able to retain our key employees; future arbitration,
litigation or disputes with third parties may have a material adverse effect on us; our product candidates subject to our out-license
agreements are still being developed, and our licensees’ may require substantial funds to continue development which may not be
available; we may not be successful in entering into out-license agreements for our product candidates; if our therapeutic product
candidates do not receive regulatory approval, our third-party licensees will not be able to manufacture and market them; products or
technologies of other companies may render some or all of our product candidates noncompetitive or obsolete; we do not know whether
there will be, or will continue to be, a viable market for the products in which we have an ownership or royalty interest; even once
approved, a product may be subject to additional testing or significant marketing restrictions, its approval may be withdrawn or it may be
voluntarily taken off the market; we and our licensees are subject to various state and federal healthcare related laws and regulations that
may impact the commercialization of our product candidates and could subject us to significant fines and penalties; and certain of our
technologies are in-licensed from third parties, so our capabilities using them are restricted and subject to additional risks. These and
other risks, including those related to current economic and financial market conditions, are contained principally in Part II, Item 1A of
this Quarterly Report on Form 10-Q and our other filings with the SEC. You should not place undue reliance on these forward-looking
statements, which apply only as of the date of this Quarterly Report on Form 10-Q. You should read this Quarterly Report on Form 10-Q
completely and with the understanding that our actual future results may be materially different from those we expect. Except as required
by law, we assume no obligation to update these forward-looking statements, whether as a result of new information, future events or
otherwise.
We use our trademarks, trade names and services marks in this report as well as trademarks, trade names and service marks that
are the property of other organizations. Solely for convenience, trademarks and trade names referred to in this report appear without the ®
and ™ symbols, but those references are not intended to indicate, in any way, that we will not assert, to the fullest extent under applicable
law, our rights or that the applicable owner will not assert its rights, to these trademarks and trade names.
The following discussion and analysis should be read in conjunction with the unaudited financial statements and notes thereto
included in Part I, Item 1 of this Quarterly Report on Form 10-Q and with the audited consolidated financial statements and related notes
thereto included as part of our Annual Report on Form 10-K for the year ended December 31, 2020.
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Overview
XOMA Corporation (“XOMA”), a Delaware corporation, is a biotech royalty aggregator. We have a sizable portfolio of economic
rights to future potential milestone and royalty payments associated with partnered pre-commercial therapeutic candidates. Our portfolio
was built through licensing our proprietary products and platforms from our legacy discovery and development business, combined with
acquisitions of rights to future milestones and royalties that we have made since our royalty aggregator business model was implemented in
2017. Our drug royalty aggregator business is focused on early to mid-stage clinical assets primarily in Phase 1 and 2 with blockbuster
potential licensed to large-cap partners. We expect that most of our future revenue will be based on payments we may receive for
milestones and royalties related to these programs.
Recent Business Developments
Royalty Purchase Agreements
Affitech Agreement
On October 6, 2021, we entered into a commercial payment purchase agreement (the “Affitech Agreement”) with Affitech
Research AS (“Affitech”), a Norwegian biotech company. Pursuant to the Affitech Agreement, we purchased a future stream of
commercial payment rights to F. Hoffmann-La Roche Ltd. and Hoffmann-La Roche Inc.’s faricimab from Affitech for $6.0 million. We are
eligible to receive 0.50% of future net sales of faricimab for a ten-year period following the first commercial sales in each applicable
jurisdiction. We may pay up to an additional $20.0 million to Affitech based upon the achievement of certain regulatory and sales
milestones.
Kuros Royalty Purchase Agreement
On July 14, 2021, we entered into a royalty purchase agreement (the “Kuros Royalty Purchase Agreement”) with Kuros
Biosciences AG, Kuros US LLC and Kuros Royalty Fund (US) LLC (collectively “Kuros”). Pursuant to the Royalty Purchase Agreement,
we acquired the rights to 100% of the potential future royalties from commercial sales, which are tiered from high single-digit to low
double-digits, and up to $25.5 million in pre-commercial milestone payments associated with an existing license agreement related to
Checkmate Pharmaceuticals’ vidutolimod (CMP-001), a Toll-like receptor 9 agonist, packaged in a virus-like particle, for an upfront
payment of $7.0 million plus potential future sales milestone payments in an aggregate amount of up to $142.5 million based on tiered net
sales thresholds.
Viracta Royalty Purchase Agreement
On March 22, 2021, we entered into a royalty purchase agreement (the “Viracta Royalty Purchase Agreement”) with Viracta
Therapeutics, Inc. (“Viracta”). Pursuant to the Viracta Royalty Purchase Agreement, we acquired the right to receive future royalties,
milestones, and other payments related to two clinical stage drug candidates. The first candidate, DAY101 (pan-RAF kinase inhibitor), is
being developed by Day One Biopharmaceuticals, and the second candidate, vosaroxin (topoisomerase II inhibitor), is being developed by
Denovo Biopharma. We acquired the right to receive (i) up to $54.0 million in potential milestones, potential royalties on sales, if approved,
and other payments related to DAY101, excluding up to $20.0 million consideration retained by Viracta; and (ii) up to $57.0 million in
potential regulatory and commercial milestones and high single-digit royalties on sales related to vosaroxin, if approved. Under the terms of
the Viracta Royalty Purchase Agreement, we paid Viracta $13.5 million upon closing of the transaction.
Portfolio Updates
On November 3, 2021, we were notified that we earned a $35.0 million milestone payment pursuant to a license agreement we
entered into with Novartis International Pharmaceutical Ltd. in September 2015 (the “Anti-TGFβ Antibody License Agreement”). The
milestone was triggered upon dosing of the first patient in Novartis’ NIS793 Phase 3 clinical trial which occurred in October 2021. We are
eligible to receive up to a total of $410.0 million of the remaining milestones under the Anti-TGFβ Antibody License Agreement. Upon
receipt of regulatory approval to commercialize NIS793, we will receive tiered royalties on any net product sales that range from the mid
single-digit to the low double-digits percentage
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rate. In July 2021, Novartis announced that the U.S. Food and Drug Administration had granted Orphan Drug Designation to NIS793 in
combination with standard of care chemotherapy for the treatment of pancreatic cancer.
In September 2021, we earned a $0.5 million milestone payment under our license agreement with Compugen Ltd. (“Compugen”)
triggered by the dosing of the first patient in a Phase 1/2 study of AZD2936, a TIGIT/PD-1 bispecific antibody, in patients with advanced or
metastatic non-small cell lung cancer. AZD2936 is derived from COM902 and is being developed by AstraZeneca.
On May 3, 2021, we announced we earned a $0.5 million milestone from Janssen Biotech, Inc. (“Janssen”), upon dosing of the
first patient in a Phase 3 clinical trial evaluating one of Janssen’s biologic assets.
On April 15, 2021, we announced our portfolio of potential future milestone and royalty assets had increased with the addition of
three Affimed N.V. innate cell engager programs (“ICE”). We are eligible to receive royalty payments on future commercial sales of each
of the three ICE molecules and milestones for each program achieving marketing approval.
In September 2021, Novartis announced its decision to discontinue its study of CFZ533 (iscalimab) in the prevention of organ
rejection in patients receiving a kidney transplant after an interim analysis of data.
2021 Series B Preferred Stock ATM Agreement
On August 5, 2021, we entered into an At The Market Issuance Sales Agreement (the “2021 Series B Preferred Stock ATM
Agreement”) with B. Riley Securities, Inc. (“B. Riley”), under which we may offer and sell from time to time, at our sole discretion,
through or to B. Riley, as agent or principal an aggregate amount not to exceed $50.0 million of our depositary shares, each representing a
1/1000th fractional interest in a share of our Series B Preferred Stock. B. Riley may sell the shares by any method permitted by law deemed
to be an “at the market” offering as defined in Rule 415 of the Securities Act, and will use its commercially reasonable efforts consistent
with its normal trading and sales practices to sell the shares up to the amount specified. We will pay B. Riley a commission of up to 3% of
the gross proceeds of any depositary shares sold under the 2021 Series B Preferred Stock ATM Agreement. No shares have been sold under
the 2021 Series B Preferred Stock ATM Agreement since the agreement was executed.
Public Offering of Depositary Shares Representing Interest in Series B Preferred Stock
In April 2021, we closed a public offering of 1,600,000 depositary shares, each representing a 1/1000th fractional interest in a
share of our 8.375% Series B cumulative, perpetual preferred stock (“Series B Preferred Stock”) at the price of $25.00 per depositary share.
Total gross proceeds from the offering were $40.0 million. Total offering costs of $2.9 million were offset against the proceeds from the
sale of depositary shares, for net proceeds of $37.1 million. On May 21, 2021, we declared a cash dividend of $0.55833 per depositary
share, which were paid on July 15, 2021. On July 28, 2021, we declared a cash dividend of $0.52344 per depositary share of Series B
Preferred Stock, payable to holders of depositary shares, on or about October 15, 2021. As of September 30, 2021, we held restricted cash
of $3.4 million in a segregated account that may only be used to pay dividends on the Series A cumulative, perpetual preferred stock
(“Series A Preferred Stock”) and Series B Preferred Stock.
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Silicon Valley Bank Loan Extinguishment
In June 2021, we repaid our principal balance of $6.5 million and paid the 8.5% final payment fee of $1.4 million to Silicon
Valley Bank (“SVB”). We recognized a non-cash loss on extinguishment of $0.3 million in other (expense) income, net of the condensed
consolidated statement of operations. No outstanding principal balance remained under the loan agreement with SVB as of September 30,
2021.
Novartis Note Extinguishment
In June 2021, we repaid our outstanding principal balance to Novartis Pharma AG (“Novartis”) of $9.1 million. No amount was
recorded as an extinguishment gain or loss in other (expense) income, net of the condensed consolidated statement of operations. No
outstanding principal balance remained under the note agreement with Novartis as of September 30, 2021.
COVID-19
The COVID-19 pandemic continues to pose risks to our business as clinical trials industry-wide have slowed. Our business is
dependent on the continued development and commercialization efforts of our licensees and our royalty agreement counterparties and their
licensees. We have been monitoring and continue to monitor our portfolio programs for potential delays in underlying research programs
and elections of our partners to continue or cease development. Delays in clinical trials and underlying research programs may lead to
delayed revenue from milestones from our licensees and royalty agreement counterparties or, if certain research programs are discontinued,
we may recognize impairment charges for our royalty receivables. COVID-19, the related variants, and the timing of vaccine distribution
may impact our underlying programs in a variety of ways which are unknown in length and scope at this time.
Critical Accounting Policies
Critical accounting policies are those that require significant judgment and/or estimates by management at the time that the
financial statements are prepared such that materially different results might have been reported if other assumptions had been made. We
consider certain accounting policies including those related to legal contingencies, revenue recognition under units-of-revenue method and
stock-based compensation to be critical policies. There have been no significant changes in our critical accounting policies during the three
and nine months ended September 30, 2021, as compared with those previously disclosed in our Annual Report on Form 10-K for the year
ended December 31, 2020, filed with the SEC on March 10, 2021.
Our significant accounting policies are included in “Part I - Item 1 – Condensed Consolidated Financial Statements - Note 2 –
Basis of Presentation and Significant Accounting Policies.”
Results of Operations
Revenues
Total revenues for the three and nine months ended September 30, 2021 and 2020, were as follows (in thousands):
Three Months Ended
September 30,
2021
2020

Revenue from contracts with customers
Revenue recognized under units-of-revenue method
Total revenues

$
$

550
390
940

$
$

200
357
557

Change

$
$

350
33
383

Nine Months Ended
September 30,
2021
2020

$ 1,094
1,121
$ 2,215

$

753
1,051
$ 1,804

Change

$
$

341
70
411

Revenue from Contracts with Customers
Revenue from contracts with customers includes upfront fees, milestone payments and royalties related to the out-licensing of our
product candidates and technologies.
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The increase for the three and nine months ended September 30, 2021, as compared to the same periods in 2020, was primarily
due to $0.5 million of milestone revenue recognized in the third quarter of 2021 under our license agreement with Compugen.
The generation of future revenues related to licenses, milestones, and royalties is dependent on the achievement of milestones or
product sales by our existing licensees. Due to the impact of COVID-19 on clinical trial activities of our licensees, potential milestone
payments may be delayed.
Revenue recognized under units-of-revenue method
Revenues recognized under the units-of-revenue method include the amortization of unearned revenue from the sale of royalty
interests to HealthCare Royalty Partners II, L.P (“HCRP”) in 2016. The increase in revenues for the three and nine months ended September
30, 2021, as compared to the same periods in 2020, was due to the increase in sales of products underlying the agreements with HCRP.
Research and Development Expenses
Research and development (“R&D”) expenses were $30,000 and $0.1 million for the three and nine months ended September 30,
2021, respectively, which was consistent with $34,000 and $0.1 million for the same periods in 2020.
We do not expect to incur substantial R&D expenses in 2021 due to the focus on our royalty aggregator business model.
General and Administrative Expenses
General and administrative (“G&A”) expenses include salaries and related personnel costs, professional fees and facilities costs.
G&A expenses were $4.3 million and $3.2 million for the three months ended September 30, 2021 and 2020, respectively and $14.9
million and $13.1 million for the nine months ended September 30, 2021 and 2020, respectively.
The increase of $1.1 million for the three months ended September 30, 2021, as compared to the same period of 2020, was
primarily due to a $0.5 million increase in salaries and related expenses, a $0.3 million increase in consulting costs and $0.1 million
increase in legal and insurance costs.
The increase of $1.8 million for the nine months ended September 30, 2021, as compared to the same period of 2020, was
primarily due to a $2.1 million increase in salaries and related expenses (including an increase of $1.2 million in non-cash stock
compensation expense), a $0.6 million increase in consulting costs and a $0.4 million increase in legal and insurance fees, partially offset
by a $1.4 million decrease in bad debt expense.
To support our royalty aggregator business model, we engage third parties to assist in our evaluation of potential acquisitions of
milestone and royalty streams. These consulting expenses may increase in response to an increase in the volume of acquisition targets
evaluated or completed.
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Other Income (Expense)
Interest Expense
Amortization of debt issuance costs and discounts are included in interest expense. Interest expense is shown below for the three
and nine months ended September 30, 2021 and 2020 (in thousands):
Three Months Ended
September 30,
2021
2020
$
—
$
334

SVB loan
Novartis note
Other
Total interest expense

$

—
—
—

$

100
—
434

Nine Months Ended
September 30,
2021
2020

Change
$

$

(334) $
(100)
—
(434) $

373
88
—
461

Change

$ 1,073
409
2
$ 1,484

(700)
(321)
(2)
$ (1,023)
$

The decrease in interest expense for the three and nine months ended September 30, 2021, as compared with the same period in
2020, is due to the repayment of our SVB and Novartis loans in June 2021 in addition to lower interest rates in 2021.
Other (Expense) Income, Net
The following table shows the activity in other (expense) income, net for the three and nine months ended September 30, 2021 and
2020 (in thousands):
Three Months Ended
September 30,
2021
2020

Other (expense) income, net
Change in fair value of equity securities
Investment income
Other
Total other (expense) income, net

$
$

(1,099)
8
—
(1,091)

$
$

2,041
5
—
2,046

Nine Months Ended
September 30,
2021
2020

Change

$
$

(3,140)
3
—
(3,137)

$
$

(482)
28
5
(449)

$
$

1,891
153
2
2,046

Change

$
$

(2,373)
(125)
3
(2,495)

The fluctuation in other (expense) income, net for the three and nine months ended September 30, 2021, as compared with the
same periods of 2020, is primarily due the change in fair value of equity securities.
We own equity securities consisting of shares of Rezolute’s common stock which are remeasured at fair value at each reporting
period. For the three and nine months ended September 30, 2021, we remeasured the fair value of the equity securities and recognized
losses of $1.1 million and $0.5 million, respectively. For the three and nine months ended September 30, 2020, we recognized
remeasurement gains of $2.0 million and $1.9 million, respectively.
Provision for Income Taxes
We recorded an income tax benefit of $1.5 million for the nine months ended September 30, 2020 as a result of the Coronavirus
Aid, Relief, and Economic Security (“CARES”) Act which was enacted on March 27, 2020. The CARES Act includes a five-year net
operating loss (“NOL”) carryback provision which enabled us to recognize the tax benefits on the carry back of our net operating losses
from 2018 to offset income in 2017. During the nine months ended September 30, 2021, we received $1.5 million in cash for our income
tax receivable. We made no tax provision for the three and nine months ended September 30, 2021, since we incurred net operating losses.
We continue to maintain a full valuation allowance against our remaining net deferred tax assets.
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Liquidity and Capital Resources
The following table summarizes our cash, working capital and cash flow activities for each of the periods presented (in
thousands):

Cash
Working capital

September 30,
2021

December 31,
2020

$
$

$
$

68,757
68,364

84,222
75,763

Nine Months Ended September 30,
2021
2020

Net cash used in operating activities
Net cash used in investing activities
Net cash provided by (used in) financing activities
Net decrease in cash

$
$

(7,964)
(20,500)
14,274
(14,190)

$
$

Change

$
$

(15,465)
(7,399)
Change

(7,586) $
(378)
(9)
(20,491)
(3,368)
17,642
(10,963) $ (3,227)

Cash Used in Operating Activities
Net cash used in operating activities for the nine months ended September 30, 2021 of $8.0 million was primarily due to the $14.0
million net loss incurred, partially offset by stock-based compensation expense of $4.4 million, loss on remeasurement of equity securities
to fair value of $0.5 million, loss on extinguishment of debt of $0.3 million and change in assets and liabilities of $0.4 million which
includes $1.5 million in cash refund for income tax receivables. Net cash used in operating activities for the nine months ended September
30, 2020 of $7.6 million was primarily due to the $9.4 million net loss incurred, partially offset by stock-based compensation expense of
$3.3 million.
Cash Used in Investing Activities
Net cash used in investing activities for the nine months ended September 30, 2021 of $20.5 million was due to the $13.5 million
payment pursuant to the Viracta Royalty Purchase Agreement executed in March 2021 and $7.0 million payment pursuant to the Kuros
Royalty Purchase Agreement executed in July 2021. Net cash used in investing activities for the nine months ended September 30, 2020 of
$9,000 was due to the purchase of property and equipment.
Cash Provided by (Used in) Financing Activities
Net cash provided by financing activities for the nine months ended September 30, 2021 of $14.3 million was primarily due to the
receipt of net cash proceeds of $37.1 million from our public offering of Series B Preferred Stock, $1.0 million net cash provided from the
exercise of stock options after related tax payments, partially offset by $4.3 million related to principal payments on debt, $17.1 million
cash used to extinguish outstanding loans and $2.1 million payment of dividends on our Series A Preferred Stock and Series B Preferred
Stock. Net cash used in financing activities for the nine months ended September 30, 2020 of $3.4 million was primarily related to principal
payments of debt.
Public Offering of Series A Preferred Stock
In December 2020, we sold 984,000 shares of 8.625% Series A Preferred Stock at the price of $25.00 per share, through a public
offering for aggregate gross proceeds of $24.6 million. Total offering costs of $2.0 million were offset against the proceeds from the sale of
Series A Preferred Stock, for net proceeds of $22.6 million. Holders of our Series A Preferred Stock are entitled to receive, when and as
declared by our Board of Directors, out of funds legally available for the payment of dividends, cumulative cash dividends at the rate of
8.625% of the $25.00 liquidation preference per year (equivalent to $2.15625 per share of Series A Preferred Stock per year). Dividends on
the Series A Preferred Stock will
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accumulate and be cumulative from, and including, the date of original issue by us of the Series A Preferred Stock. Dividends are payable
in arrears on or about the 15th day of January, April, July and October beginning April 15, 2021.
Public Offering of Depositary Shares Representing Interest in Series B Preferred Stock
In April 2021, we closed a public offering of 1,600,000 depositary shares, each representing a 1/1000th fractional interest in a share
of our Series B Preferred Stock at the price of $25.00 per depositary share. Total gross proceeds from the offering were $40.0 million. Total
offering costs of $2.9 million were offset against the proceeds from the sale of depositary shares, for net proceeds of $37.1 million.
Holders of depositary shares representing interests in the Series B Preferred Stock are entitled to receive, when and as declared by
our Board of Directors, out of funds legally available for the payment of dividends, cumulative cash dividends at the rate of 8.375% of the
$25,000 liquidation preference per share of Series B Preferred Stock ($25.00 per depositary share) per year, which is equivalent to
$2,093.75 per year per share of Series B Preferred Stock ($2.09375 per year per depositary share). Dividends on the Series B Preferred
Stock will accumulate and be cumulative from, and including, the date of original issue by us of the Series B Preferred Stock. Dividends
are payable in arrears on or about the 15th day of January, April, July and October beginning July 15, 2021.
Dividends
On March 17, 2021, our Board of Directors declared a cash dividend of $0.71875 per share payable to holders of Series A
Preferred Stock, which we paid on April 15, 2021. On May 21, 2021, our Board of Directors declared a cash dividend of $0.53906 per
share payable to holders of our Series A Preferred Stock and a cash dividend of $0.55833 per depositary share of Series B Preferred Stock,
which we paid on July 15, 2021. On July 28, 2021, we declared a cash dividend of $0.53906 per share payable to holders of our Series A
Preferred Stock and $0.52344 per depositary share of Series B Preferred Stock, payable to holders of our depositary shares, on or about
October 15, 2021. As of September 30, 2021, we held restricted cash of $3.4 million in a segregated account that may only be used to pay
dividends on our Series A Preferred Stock and Series B Preferred Stock underlying the depositary shares.
Silicon Valley Bank Loan Extinguishment
In June 2021, we repaid our principal balance of $6.5 million and paid the final payment of $1.4 million to SVB. We recognized a
non-cash loss on extinguishment of $0.3 million in other (expense) income, net of the condensed consolidated statement of operations. No
outstanding principal balance remained under the loan agreement with SVB as of September 30, 2021.
Novartis Note Extinguishment
In June 2021, we repaid our outstanding principal balance to Novartis of $9.1 million. No amount was recorded as an
extinguishment gain or loss in other (expense) income, net of the condensed consolidated statement of operations. No outstanding principal
balance remained under the note agreement with Novartis as of September 30, 2021.
2018 Common Stock ATM Agreement
On December 18, 2018, we entered into an At The Market Issuance Sales Agreement (the “2018 Common Stock ATM
Agreement”) with H.C. Wainwright & Co., LLC (“HCW”), under which we may offer and sell from time to time at our sole discretion
shares of our common stock through HCW as our sales agent, in an aggregate amount not to exceed $30.0 million. HCW may sell the
shares by any method permitted by law deemed to be an “at the market” offering as defined in Rule 415 of the Securities Act, and will use
its commercially reasonable efforts consistent with its normal trading and sales practices to sell the shares up to the amount specified. We
are required to pay HCW a commission of up to 3% of the gross proceeds of any shares of common stock sold under the 2018 Common
Stock ATM Agreement. On March 10, 2021, we amended the 2018 Common Stock ATM Agreement with HCW to increase the aggregate
amount of shares of our common stock that we could sell through HCW as our sales agent to $50.0 million. We have not sold any shares of
common stock under the 2018 Common Stock ATM Agreement.

44

Table of Contents

2021 Series B Preferred Stock ATM Agreement
On August 5, 2021, we entered into an At The Market Issuance Sales Agreement (the “2021 Series B Preferred Stock ATM
Agreement”) with B. Riley Securities, Inc. (“B. Riley”), under which we may offer and sell from time to time, at our sole discretion,
through or to B. Riley, as agent or principal an aggregate amount not to exceed $50.0 million of our depositary shares, each representing a
1/1000th fractional interest in a share of our Series B Preferred Stock. B. Riley may sell the shares by any method permitted by law deemed
to be an “at the market” offering as defined in Rule 415 of the Securities Act, and will use its commercially reasonable efforts consistent
with its normal trading and sales practices to sell the shares up to the amount specified. We will pay B. Riley a commission of up to 3% of
the gross proceeds of any depositary shares sold under the 2021 Series B Preferred Stock ATM Agreement. No shares have been sold under
the 2021 Series B Preferred Stock ATM Agreement since the agreement was executed.
*

*

*

We have incurred significant operating losses since our inception and have an accumulated deficit of $1.2 billion as of September
30, 2021. As of September 30, 2021, we had $68.8 million and $3.4 million in unrestricted and restricted cash, respectively, which we
anticipate will enable us to maintain our operations for a period of at least 12 months following the filing date of this report.
We have taken and continue to take steps to manage our resources by reducing and/or deferring certain discretionary expenditures
to mitigate the adverse impact of the COVID-19 pandemic. Future impacts of COVID-19, related variants, and vaccine distribution may
require further actions to improve our cash position, which may include reducing or delaying acquisitions of additional royalty and
milestone rights or obtaining additional funds through debt arrangements, the 2018 Common Stock ATM Agreement, the 2021 Series B
Preferred Stock ATM Agreement or other equity issuances. Our ability to raise additional capital in the equity and debt markets, should we
choose to do so, is dependent on a number of factors, including, but not limited to, the market demand for our common stock, which itself is
subject to a number of development and business risks and uncertainties, our creditworthiness and the uncertainty that we would be able to
raise such additional capital at a price or on terms that are favorable to us. In addition, our ability to raise additional funds may be adversely
impacted by deteriorating global economic conditions and the recent disruptions to and volatility in the credit and financial markets in the
United States and worldwide resulting from the ongoing COVID-19 pandemic.
Changes in Commitments and Contingencies
Our commitments and contingencies were reported in our Annual Report on Form 10-K for the year ended December 31, 2020, as
filed with the SEC. Except as noted below, there have been no material changes from the commitment and contingencies previously
disclosed in our Annual Report on Form 10-K for the year ended December 31, 2020.
Contingent Consideration
Pursuant to the Kuros Royalty Purchase Agreement, we may be required to pay Kuros potential future sales milestone payments in
an aggregate amount of up to $142.5 million based on tiered net sales thresholds.
Off-balance Sheet Arrangements
We have not engaged in any off-balance sheet arrangements, including the use of structured finance, special purpose entities or
variable interest entities.
ITEM 3. QUANTITATIVE AND QUALITATIVE DISCLOSURES ABOUT MARKET RISK
We are a smaller reporting company as defined by Rule 12b-2 of the Securities Exchange Act of 1934, as amended, or the
Exchange Act, and are not required to provide the information required under this item.
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ITEM 4. CONTROLS AND PROCEDURES
Evaluation of Controls and Procedures
We have established disclosure controls and procedures, as defined in Rule 13a-15(e) and 15d-15(e) of the Exchange Act. Our
Chief Executive Officer and our Chief Financial Officer have concluded, based on the evaluation of the effectiveness of our disclosure
controls and procedures by our management, with the participation of our Chief Executive Officer and our Chief Financial Officer, as of the
end of the period covered by this report, that our disclosure controls and procedures were effective at the reasonable assurance level.
Changes in Internal Control
There have been no changes in our internal controls over financial reporting as defined in Rule 13a-15(f) under the Exchange Act
during our most recent fiscal quarter that have materially affected, or are reasonably likely to materially affect, our internal controls over
financial reporting. While COVID-19 has resulted in our staff operating remotely, our established internal control structure is not impacted.
As we continue to monitor and adapt to the changing environment due to COVID-19 and the related possibility of a cybersecurity impact,
including a security breach or cyber-attack, we will continue to evaluate our internal controls over financial reporting.
PART II – OTHER INFORMATION
ITEM 1. LEGAL PROCEEDINGS
None.
ITEM 1A. RISK FACTORS
This Quarterly Report on Form 10-Q contains forward-looking information based on our current expectations. Because our actual
results may differ materially from any forward-looking statements made by or on behalf of us, this section includes a discussion of
important factors that could affect our actual future results, including our revenues, expenses, operating results, cash flows and net loss per
share. Additional risks and uncertainties not presently known to us or that we currently deem immaterial may also impair our business
operations. You should carefully consider these risk factors, together with all of the other information included in this Quarterly Report on
Form 10-Q as well as our other publicly available filings with the U.S. Securities and Exchange Commission, or SEC.
We have marked with an asterisk (*) those risks described below that reflect substantive changes from, or additions to, the risks
described in our Annual Report on Form 10-K for the year ended December 31, 2020.
Risk Factors Summary
Below is a summary of material factors that make an investment in our securities speculative or risky. Importantly, this summary
does not address all of the risks and uncertainties that we face. Additional discussion of the risks and uncertainties summarized in this risk
factor summary, as well as other risks and uncertainties that we face, can be found under “Risk Factors” below. The below summary is
qualified in its entirety by that more complete discussion of such risks and uncertainties. You should consider carefully the risks and
uncertainties described under “Risk Factors” below as part of your evaluation of the risks associated with an investment in our securities.
●

The COVID-19 pandemic has adversely impacted and could materially and adversely impact in the future our licensees or royaltyagreement counterparties or their licensees, which could cause delays or elimination of our receipts of potential milestones and
royalties under our licensing or royalty and milestone acquisition arrangements.

●

Our acquisitions of potential future royalty and/or milestone payments may not produce anticipated revenues and/or may be
negatively affected by a default or bankruptcy of the licensor(s) or licensee(s), and if such transactions are secured by collateral, we
may be, or may become, under-secured by the collateral or such
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collateral may lose value and we will not be able to recuperate our capital expenditures associated with the acquisition.
●

Many of our potential royalty acquisitions may be associated with drug products that are in clinical development and have not yet
been commercialized. To the extent that such products are not successfully developed and commercialized, our financial condition
and results of operations may be negatively impacted. Acquisitions of potential royalties associated with development stage
biopharmaceutical product candidates are subject to a number of uncertainties.

●

We depend on our licensees and royalty-agreement counterparties for the determination of royalty and milestone payments. While
we typically have primary or back-up rights to audit our licensees and royalty-agreement counterparties, the independent auditors
may have difficulty determining the correct royalty calculation, errors may be undetectable and payment calculations may call for
retroactive adjustments. We may have to exercise legal remedies to resolve any disputes resulting from any such audit.

●

The lack of liquidity of our acquisitions of future potential milestones and royalties may adversely affect our business and, if we
need to sell any of our acquired assets, we may not be able to do so at a favorable price, if at all. As a result, we may suffer losses.
We have sustained losses in the past, and we expect to sustain losses in the foreseeable future.

●

Our royalty aggregator strategy may require that we register with the SEC as an “investment company” in accordance with the
Investment Company Act of 1940. If we were to become an “investment company” and be subject to the restrictions of the 1940
Act, those restrictions would likely require significant changes in the way we do business and add significant administrative
burdens to our operations.

●

Our royalty aggregator strategy may require us to raise additional funds to acquire milestone and royalty interests; we cannot be
certain that funds will be available or available at an acceptable cost of capital, and if they are not available, we may be
unsuccessful in acquiring milestone and royalty interests to sustain the business in the future.

●

Information available to us about the biopharmaceutical products underlying the potential royalties we buy may be limited and
therefore our ability to analyze each product and its potential future cash flow may be similarly limited.

●

Our future income is dependent upon numerous potential milestone and royalty-specific assumptions and, if these assumptions
prove not to be accurate, we may not achieve our anticipated rates of returns. Reductions in potential milestone or royalty
payments compared to expectations, or impairments in the value of potential milestones and royalties acquired could have a
material adverse effect our financial condition and results of operations.

●

A large percentage of the calculated net present value of our portfolio is represented by a limited number of products. The failure
of any one of these products to move forward in clinical development or commercialization may have a material adverse effect on
our financial condition and results of operation.

●

We rely heavily on license and collaboration relationships, and any disputes or litigation with our licensees, collaborators and their
partners or termination or breach of any of the related agreements could reduce the financial resources available to us. In the event
of any disagreement that cannot be resolved satisfactorily to us, we may end up being paid less than anticipated on such product or
involved in costly and time-consuming litigation, which could materially adversely affect our financial condition, results of
operation and future prospects.

●

Our potential milestone and royalty providers may rely on third parties to provide services in connection with their product
candidate development and manufacturing programs. The inadequate performance by or loss of any of these service providers
could adversely affect our potential milestone and royalty providers’ product candidate development.

●

We may not be able to successfully identify and acquire potential milestone and royalty streams on other products, product
candidates, or programs, or other companies to grow and diversify our business, and, even if we are able to do so, we may not be
able to successfully manage the risks associated with integrating any such products,
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product candidates, programs or companies into our business or we may otherwise fail to realize the anticipated benefits of these
acquisitions.
●

Our potential milestone and royalty providers face uncertain results of clinical trials of product candidates. If our potential royalty
providers’ therapeutic product candidates do not receive regulatory approval, our potential royalty providers will be unable to
market them.

●

We do not know whether there will be, or will continue to be, a viable market for the product candidates in which we have an
ownership, milestone or royalty interest.

●

If we and our potential royalty providers are unable to protect our intellectual property, in particular patent protection for principal
products, product candidates and processes in which we have an ownership or royalty interest, and prevent the use of the covered
subject matter by third parties, our potential royalty providers’ ability to compete in the market will be harmed, and we may not
realize our profit potential.

●

We have a continuing obligation to pay quarterly dividends to holders of our Series A Preferred Stock and Series B Preferred
Stock, which will be an on-going expenditure for us and may limit our ability to borrow additional funds.

Risks Related to our Royalty Aggregator Strategy
The COVID-19 pandemic has adversely impacted and could materially and adversely impact in the future our licensees or royaltyagreement counterparties or their licensees, which could cause delays or elimination of our receipts of potential milestones and royalties
under our licensing or royalty and milestone acquisition arrangements.
In March 2020, COVID-19, the disease caused by a novel strain of coronavirus, was declared a pandemic by the World Health
Organization. The pandemic has severely affected global economic activity and resulted in the implementation of significant governmental
measures, including lockdowns, closures, quarantines and travel bans, intended to control the spread of the virus.
The COVID-19 pandemic has adversely impacted and could materially and adversely impact in the future our licensees or royaltyagreement counterparties or their licensees, which could cause delays, suspensions or cancellations of their drug development efforts
including, without limitation, their clinical trials, which would correspondingly delay, suspend or negate the timing of our potential receipts
of milestones and royalties under our out-licensing or royalty acquisition agreements. The disruptions to our licensees or royalty purchase
agreement counterparties or their licensees could include, without limitation:
●

delays or difficulties in recruiting and enrolling new patients in their clinical trials;

●

delays or difficulties in clinical site initiation, including difficulties in recruiting clinical site investigators and clinical site staff;

●

diversion of healthcare resources away from the conduct of clinical trials, including the diversion of hospitals serving as their
clinical trial sites and hospital staff supporting the conduct of their clinical trials;

●

interruption of key clinical trial activities, such as clinical trial site monitoring, due to limitations on travel imposed or
recommended by federal, state or local governments, employers and others;

●

limitations in employee resources that would otherwise be focused on the conduct of their clinical trials, including because of
sickness of employees or their families or the desire of employees to avoid contact with large groups of people;

●

interruption in global shipping that may affect the transport of clinical trial supplies and materials, such as the investigational
drug product used in their clinical trials;
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●

delays in receiving approval from the U.S. Food and Drug Administration (“FDA”), the European Medicines Agency (“EMA”)
and other U.S. and foreign federal, state and local regulatory authorities to initiate their planned clinical trials or to market their
products;

●

changes in FDA, state and local regulation (and those of their foreign counterparts if applicable) as part of a response to the
COVID-19 pandemic which may change the ways in which clinical trials are conducted or discontinue clinical trials altogether;

●

delays in necessary interactions with regulators, ethics committees and other important agencies and contractors due to
limitations in employee resources or forced furlough of government employees;

●

delay in the timing of other interactions with the FDA due to absenteeism by federal employees or by the diversion of their
efforts and attention to approval of other therapeutics or other activities related to COVID-19; and

●

refusal of the FDA to accept data from clinical trials in affected geographies outside the United States or of foreign regulatory
authorities to accept data from clinical trials in affected areas outside their applicable countries.

The extent to which the COVID-19 pandemic continues to impact our business and prospects and the overall economies of the
United States and other countries will depend on numerous evolving factors, which are highly uncertain and cannot be predicted with
confidence, such as the duration and scope of the pandemic, mutations in the COVID-19 virus, travel restrictions and social distancing in
the United States and other countries, business closures or business disruptions and the effectiveness of actions taken in the United States
and other countries to contain and treat the disease.
The COVID-19 pandemic continues to pose risks to our business, including at our headquarters in Emeryville, California, which has in
the past been subject to local and statewide “stay-at-home” orders issued by Alameda County and the Governor of the State of
California, as well as the business or operations of our partners and other third parties with whom we conduct business.
The COVID-19 pandemic has resulted in extended travel and other continued restrictions in order to reduce the spread of the
disease, including California executive orders, San Francisco Bay Area orders and several other state and local orders across the United
States, which, among other things, direct individuals to continue to shelter at their places of residence, direct businesses and governmental
agencies to cease non-essential operations at physical locations, prohibit certain non-essential gatherings, and order cessation of nonessential travel. The evolving effects of the COVID-19 pandemic and restrictive government measures taken in response have had a
significant impact, both direct and indirect, on businesses and commerce, as significant reductions in business related activities have
occurred, supply chains have been disrupted, and manufacturing and clinical development activities have been curtailed or suspended.
In response to these public health directives and orders, we previously implemented a work-from-home policy for all employees.
We have been able to maintain our operations and productivity thus far; however, prolonged working remotely may negatively impact
productivity, disrupt our business and delay our timelines, the magnitude of which will depend, in part, on the length and severity of the
restrictions and other limitations on our ability to conduct our business in the ordinary course.
In addition, quarantines, stay-at-home, executive and similar government orders, shutdowns or other restrictions on the conduct of
business operations continue to impact personnel at third-party clinical testing sites, manufacturing facilities, and the availability or cost of
materials, which could disrupt our licensees’ and royalty purchase agreement counterparties and their licensees’ supply chains.
The spread of COVID-19, which has caused a broad impact globally, may materially affect us economically. While the evolving
economic impacts brought by, and the duration of, COVID-19 may be difficult to assess or predict, it has already significantly disrupted
global financial markets, and may limit our ability to access capital, which could in the
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future negatively affect our liquidity. A recession or market correction resulting from the spread of COVID-19 could materially affect our
business and the value of our common stock.
The evolving effects of the COVID-19 pandemic have already resulted in significant disruption of global financial markets. While
several of our partners have experienced delays due to the COVID-19 pandemic, we do not yet know the full extent of potential delays or
impacts on our business, clinical trials, healthcare systems or the global economy as a whole. However, the effects could continue to have
an impact on our operations and could have a material adverse effect on our business, financial condition, results of operations and
prospects in future periods.
Our acquisitions of potential future royalty and/or milestone payments may not produce anticipated revenues and/or may be negatively
affected by a default or bankruptcy of the licensor(s) or licensee(s) under the applicable license agreement(s) covering such potential
royalties and/or milestones, and if such transactions are secured by collateral, we may be, or may become, under-secured by the
collateral or such collateral may lose value and we will not be able to recuperate our capital expenditures associated with the
acquisition.
We are engaged in a continual review of opportunities to acquire future royalties, milestones and other payments related to drug
development and sales as part of our royalty aggregator strategy or to acquire companies that hold royalty assets. Generally, at any time, we
seek to have acquisition opportunities in various stages of active review, including, for example, our engagement of consultants and
advisors to analyze particular opportunities, technical, financial and other confidential information, submission of indications of interest and
involvement as a bidder in competitive auctions. Many potential acquisition targets do not meet our criteria, and for those that do, we may
face significant competition for these acquisitions from other royalty buyers and enterprises. Competition for future asset acquisition
opportunities in our markets could increase the price we pay for such assets and could reduce the number of potential acquisition targets.
The success of our acquisitions is based on our ability to make accurate assumptions regarding the valuation, probability, timing and
amount of potential future royalty and milestone payments as well as the viability of the underlying technology and intellectual property.
The failure of any of these acquisitions to produce anticipated revenues may materially and adversely affect our financial condition and
results of operations.
Some of these acquisitions may expose us to credit risk in the event of a default by or bankruptcy of the licensor(s) or
licensee(s) that are parties to the applicable license agreement(s) covering the potential milestone and royalty streams being acquired. In
addition, the impact of COVID-19 on the capital markets may limit our licensees or royalty-agreement counterparties’ ability to access
additional funding. While we generally try to structure our receipt of potential milestone and royalty payments to minimize the risk
associated with such a default or bankruptcy, there can be no assurance that any such default or bankruptcy will not adversely affect our
ability to receive future potential royalty and/or milestone payments. To mitigate this risk, on occasion, we may obtain a security interest as
collateral in such royalty, milestone and other payments. Our credit risk in respect of such counterparty may be exacerbated when the
collateral held by us cannot be realized upon or is liquidated at prices not sufficient to recover the full amount we are due pursuant to the
terms of the agreements covering the particular assets. This could occur in circumstances where the original collateral was not sufficient to
cover a complete loss (e.g., our interests were only partially secured) or may result from the deterioration in value of the collateral, so that,
in either such case, we are unable to recuperate our full capital outlay. Any such losses resulting therefrom could materially and adversely
affect our financial condition and results of operations.
Many of our potential royalty acquisitions may be associated with drug products that are in clinical development and have not yet been
commercialized. To the extent that such products are not successfully developed and commercialized, our financial condition and
results of operations may be negatively impacted. Acquisitions of potential royalties associated with development stage
biopharmaceutical product candidates are subject to a number of uncertainties.
As part of our royalty aggregator strategy, we may continue to purchase future potential milestone and royalty streams associated
with drug products which are in clinical development and have not yet received marketing approval by any regulatory authority or been
commercialized. There can be no assurance that the FDA, the EMA or other regulatory authorities will approve such products or that such
products will be brought to market timely or at all, or that the market will be receptive to such products. To the extent that any such drug
products are not successfully developed and subsequently commercialized, the value of our acquired potential milestone and royalty
streams will be negatively affected. The ultimate success of our royalty aggregator strategy will depend on our ability to properly identify
and acquire high
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quality products and the ability of the applicable counterparty to innovate, develop and commercialize their products, in increasingly
competitive and highly regulated markets. Their inability to do so would negatively affect our ability to receive royalty and/or milestone
payments. In addition, we are dependent, to a large extent, on third parties to enforce certain rights for our benefit, such as protection of a
patent estate, adequate reporting and other protections, and their failure to do so would presumably negatively impact our financial
condition and results of operations.
If the FDA, the EMA or other regulatory authority approves a development-stage product candidate that generates our royalty, the
labeling, packaging, adverse event reporting, storage, advertising, promotion and recordkeeping for the product will be subject to extensive
and ongoing regulatory requirements. The subsequent discovery of previously unknown problems with the product, including adverse
events of unanticipated severity or frequency, may result in restrictions on the marketing of the product, and could include withdrawal of the
product from the market.
In addition, the developers of these development-stage product candidates may not be able to raise additional capital to continue their
discovery, development and commercialization activities, which may cause them to delay, reduce the scope of, or eliminate one or more of
their clinical trials or research and development programs. If other product developers introduce and market products that are more
effective, safer, less invasive or less expensive than the relevant products that generate our royalties, or if such developers introduce their
products prior to the competing products underlying our royalties, such products may not achieve commercial success and thereby result in
a loss for us.
Further, the developers of such products may not have sales, marketing or distribution capabilities. If no sales, marketing or
distribution arrangements can be made on acceptable terms or at all, the affected product may not be able to be successfully
commercialized, which will result in a loss for us. Losses from such assets could have a material adverse effect on our business, financial
condition and results of operations.
We intend to continue, and may increase, this strategy of acquiring development-stage product candidates. While we believe that we
can readily evaluate and gain conviction about the likelihood of a development-stage product candidate’s approval and achieving
significant sales, there can be no assurance that our assumptions will prove correct, that regulatory authorities will approve such
development-stage product candidates, that such development-stage product candidates will be brought to market timely or at all, or that
such products will achieve commercial success.
Risks Related to our Industry
Biopharmaceutical products are subject to sales risks.
Biopharmaceutical product sales may be lower than expected due to a number of reasons, including pricing pressures, insufficient
demand, product competition, failure of clinical trials, lack of market acceptance, obsolescence, loss of patent protection, government
regulations, the impact of the COVID-19 global pandemic or other factors and development-stage product candidates may fail to reach the
market. Unexpected side effects, safety or efficacy concerns can arise with respect to a product, leading to product recalls, withdrawals,
declining sales or litigation. As a result, payments of our future potential milestones and/or royalties may be reduced or cease. In addition,
these potential payments may be delayed, causing our near-term financial performance to be weaker than expected.
Biopharmaceutical products are subject to substantial competition.
The biopharmaceutical industry is a highly competitive and rapidly evolving industry. The length of any product’s commercial life
cannot be predicted with certainty. There can be no assurance that one or more products on which we are entitled to a potential milestone or
royalty will not be rendered obsolete or non-competitive by new products or improvements on which we are not entitled to a potential
milestone or royalty, either by the current marketer of such products or by another marketer. Current marketers of products may undertake
these development efforts in order to improve their products or to avoid paying our royalty. Adverse competition, obsolescence or
governmental and regulatory action or healthcare policy changes could significantly affect the revenues, including royalty-related revenues,
of the products which generate our potential milestones and royalties.
Competitive factors affecting the market position and success of each product include:
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●

effectiveness;

●

safety and side effect profile;

●

price, including third-party insurance reimbursement policies;

●

timing and introduction of the product;

●

effectiveness of marketing strategy and execution;

●

governmental regulation;

●

availability of lower-cost generics and/or biosimilars;

●

treatment innovations that eliminate or minimize the need for a product; and

●

product liability claims.

Biopharmaceutical products that have the potential to generate future milestones and royalties for us may be rendered obsolete or
non-competitive by new products, including generics and/or biosimilars, improvements on existing products or governmental or regulatory
action. In addition, as biopharmaceutical companies increasingly devote significant resources to innovate next-generation products and
therapies using gene editing and new curative modalities, such as cell and gene therapy, products on which we have a milestone or royalty
rights may become obsolete. These developments could have a material adverse effect on the sales of the biopharmaceutical products that
have potential to generate our milestones and royalties, and consequently could materially adversely affect our business, financial condition
and results of operations.
We depend on our licensees and royalty-agreement counterparties for the determination of royalty and milestone payments. While we
typically have primary or back-up rights to audit our licensees and royalty-agreement counterparties, the independent auditors may
have difficulty determining the correct royalty calculation, we may not be able to detect errors and payment calculations may call for
retroactive adjustments. We may have to exercise legal remedies, if available, to resolve any disputes resulting from any such audit.
The royalty, milestone and other payments we may receive are dependent on our licensees and royalty agreement counterparties
and their licensees’ achievement of regulatory and developmental milestones and product sales. Each licensee’s calculation of the royalty
payments is subject to and dependent upon the adequacy and accuracy of its sales and accounting functions, and errors may occur from time
to time in the calculations made by a licensee and/or a licensee may fail to report the achievement of royalties or milestones in whole or in
part. Our license and royalty agreements typically provide us the primary or back-up right to audit the calculations and sales data for the
associated royalty payments; however, such audits may occur many months following our recognition of the royalty revenue, may require
us to adjust our royalty revenues in later periods and may require expense on our part. Further, our licensees and royalty-agreement
counterparties may be uncooperative or have insufficient records, which may complicate and delay the audit process.
Although we intend to regularly exercise our royalty audit rights as necessary and to the extent available, we rely in the first
instance on our licensees and royalty-agreement counterparties to accurately report the achievement of milestones and royalty sales and
calculate and pay applicable milestones and royalties and, upon exercise of such royalty and other audit rights, we rely on licensees’ and
royalty-agreement counterparties’ cooperation in performing such audits. In the absence of such cooperation, we may be forced to incur
expenses to exercise legal remedies, if available, to enforce our agreements.

52

Table of Contents

The lack of liquidity of our acquisitions of future potential milestones and royalties may adversely affect our business and, if we need to
sell any of our acquired assets, we may not be able to do so at a favorable price, if at all. As a result, we may suffer losses.
We generally acquire milestone and royalty rights that have limited secondary resale markets and may be subject to transfer
restrictions. The illiquidity of most of our milestone and royalty receivable assets may make it difficult for us to dispose of them at a
favorable price if at all and, as a result, we may suffer losses if we are required to dispose of any or all such assets in a forced liquidation or
otherwise. In addition, if we liquidate all or a portion of our potential future milestone and/or purchased royalty stream interests quickly or
relating to a forced liquidation, we may realize significantly less than the value at which we had previously recorded these interests.
Our royalty aggregator strategy may require that we register with the SEC as an “investment company” in accordance with the
Investment Company Act of 1940.
The rules and interpretations of the SEC and the courts, relating to the definition of "investment company" are very complex.
While we currently intend to conduct our operations so that we will not be an investment company under applicable SEC interpretations,
we can provide no assurance that the SEC would not take the position that the Company would be required to register under the Investment
Company Act of 1940 (the “‘40 Act”) and comply with the ‘40 Act’s registration and reporting requirements, capital structure requirements,
affiliate transaction restrictions, conflict of interest rules, requirements for disinterested directors, and other substantive provisions. We
monitor our assets and income for compliance under the ‘40 Act and seek to conduct our business activities to ensure that we do not fall
within its definitions of “investment company,” or that we qualify under one of the exemptions or exclusions provided by the ‘40 Act and
corresponding SEC regulations. If we were to become an “investment company” and be subject to the restrictions of the ‘40 Act, those
restrictions would likely require significant changes in the way we do business and add significant administrative costs and burdens to our
operations. To ensure that we do not fall within the ‘40 Act, we may need to take various actions which we might otherwise not pursue.
These actions may include restructuring the Company and/or modifying our mixture of assets and income or a liquidation of certain of our
assets.
Our licensees or royalty-agreement counterparties or their licensees could be subject to natural disasters, public health crises, political
crises and other catastrophic events that could hinder or disrupt development efforts.
We depend on our licensees and royalty-agreement counterparties and their licensees to successfully develop and commercialize
product candidates for which we may receive milestone, royalty and other payments in the future. Our licensees and royalty-agreement
counterparties and their licensees operate research and development efforts in various locations in the United States and internationally. If
any of their facilities is affected by natural disasters, such as earthquakes, tsunamis, power shortages or outages, floods or monsoons, public
health crises, such as pandemics and epidemics, political crises, such as terrorism, war, political instability, labor disputes or strikes, other
conflict, or other events outside of their control, their research and development efforts could be disrupted, which could result in the delay
or discontinuation of development of one or more of the product candidates in which we have rights to future milestone and/or royalty
payments which could have a material adverse effect on our business, results of operations and prospects.
Because many of the companies with which we do business also are in the biotechnology sector, the volatility of that sector can affect us
indirectly as well as directly.
The same factors that affect us directly also can adversely affect us indirectly by affecting the ability of our partners and others
with whom we do business to meet their obligations to us and reduce our ability to realize the value of the consideration provided to us by
these other companies in connection with their licensing of our products.
Risks Related to our Financial Results and Capital Requirements
We have sustained losses in the past, and we expect to sustain losses in the foreseeable future.
We have incurred significant operating losses and negative cash flows from operations since our inception. Although we generated
net income of $13.3 million and positive cash flows from operations of $10.1 million for the year
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ended December 31, 2020, we had net losses of $2.0 million for the year ended December 31, 2019. As of September 30, 2021, we had an
accumulated deficit of $1.2 billion. We do not know whether we will ever achieve sustained profitability or whether cash flow from future
operations will be sufficient to meet our needs.
To date, we have financed our operations primarily through the sale of equity securities and debt and royalty interests, and
payments received under our collaboration and licensing arrangements. The size of our future net losses will depend, in part, on the rate of
our future expenditures and our and our partners’ ability to generate revenues. If our partners’ product candidates are not successfully
developed or commercialized, or if revenues are insufficient following regulatory approval, we will not achieve profitability and our
business may fail. Our ability to achieve profitability is dependent in large part on the success of our and our partners’ ability to license
product candidates, and the success of our partners’ development programs, both of which are uncertain. Our success is also dependent on
our partners obtaining regulatory approval to market product candidates which may not materialize or prove to be successful.
Our royalty aggregator strategy may require us to raise additional funds to acquiremilestone and royalty interests; we cannot be certain
that funds will be available or available at an acceptable cost of capital, and if they are not available, we may be unsuccessful in
acquiring milestone and royalty interests to sustain the business in the future.*
We may need to commit substantial funds to continue our business, and we may not be able to obtain sufficient funds on
acceptable terms, if at all. Any additional debt financing or additional equity that we raise may contain terms that are not favorable to us
and/or result in dilution to our stockholders, including pursuant to our 2018 Common Stock At The Market Issuance Sales Agreement, as
amended (the “2018 Common Stock ATM Agreement”) and to our 2021 Series B Preferred Stock At The Market Issuance Sales
Agreement (the “2021 Series B Preferred Stock ATM Agreement”). Our Series A Preferred Stock and Series B Preferred Stock, while not
dilutive, includes dividends and required that we establish a segregated cash account adequate to fund the dividends. If we raise additional
funds through licensing arrangements with third parties, we may be required to relinquish some rights to our technologies or our product
candidates, grant licenses on terms that are not favorable to us or enter into a license arrangement for a product candidate at an earlier stage
of development or for a lesser amount than we might otherwise choose.
If adequate funds are not available on a timely basis, we may:
●

reduce or eliminate royalty aggregation efforts;

●

further reduce our capital or operating expenditures;

●

curtail our spending on protecting our intellectual property; or

●

take other actions which may adversely affect our financial condition or results of operations.

Changes in the potential royalty acquisition market, including its structure and participants, or a reduction in the growth of the
biopharmaceutical industry, could lead to diminished opportunities for us to acquire potential milestones and royalties, fewer potential
milestones and royalties (or potential milestones or royalties of significant scale) being available, or increased competition for potential
royalties. Even if we continue to acquire potential royalties and they become actual royalties, they may not generate a meaningful return for
a period of several years, if at all, due to the price we pay for such royalties or other factors relating to the underlying products. As a result,
we may not be able to continue to acquire potential milestones and royalties as we have in the past, or at all.
We have a continuing obligation to pay quarterly dividends to holders of our Series A Preferred stock and Series B Preferred Stock,
which will be an on-going expenditure for us and may limit our ability to borrow additional funds.*
Holders of our Series A Preferred Stock are entitled to receive, when and as declared by our Board of Directors, out of funds legally
available for the payment of dividends, cumulative cash dividends at the rate of 8.625% of the $25.00 liquidation preference per year
(equivalent to $2.15625 per year). Dividends on the Series A Preferred Stock will accumulate and be cumulative from, and including, the
date of original issue by us of the Series A Preferred Stock. Dividends will be payable in arrears on or about the 15th day of January, April,
July and October beginning April 15,
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2021. In the event of any voluntary or involuntary liquidation, dissolution or winding up of our affairs, the holders of shares of Series A
Preferred Stock are entitled to be paid out of our assets legally available for distribution to our stockholders a liquidation preference of
$25.00 per share, plus an amount equal to any accumulated and unpaid dividends up to the date of payment (whether or not declared),
before any distribution or payment may be made to holders of shares of common stock or any other class or series of our equity stock
ranking, as to liquidation rights, junior to the Series A Preferred Stock. On and after December 15, 2021, the shares of Series A Preferred
Stock will be redeemable at our option, in whole or in part, at redemption prices ranging from $26.00 per share to $25.00 per share, plus
any accrued and unpaid dividends, depending on the date of redemption.
Holders of depositary shares representing interests in our Series B Preferred Stock are entitled to receive, when and as declared by our
Board of Directors, out of funds legally available for the payment of dividends, cumulative cash dividends at the rate of 8.375% of the
$25,000 liquidation preference per share of Series B Preferred Stock ($25.00 per depositary share) per year (equivalent to $2,093.75 per
year per share or $2.09375 per year per depositary share). Dividends on the Series B Preferred Stock will accumulate and be cumulative
from, and including, the date of original issue by us of the Series B Preferred Stock. Dividends will be payable in arrears on or about the
15th day of January, April, July and October beginning July 15, 2021. As of September 30, 2021, we held restricted cash of $3.4 million in
a segregated account that may only be used to pay dividends on our Series A and Series B Preferred Stock.
The payment of cash dividends and share repurchases is subject to limitations under applicable laws and the discretion of our Board
of Directors and is determined after considering current conditions, including earnings, other operating results and capital requirements.
Decreases in asset values or increases in liabilities can reduce net earnings and stockholders’ equity. A deficit in stockholders’ equity could
limit our ability to pay dividends and make share repurchases under Delaware law. On the other hand, our continued obligation to pay
dividends to the holders of our Series A Preferred Stock and depositary shares representing interests in Series B Preferred Stock could
restrict us from additional borrowings or make them more costly.
The holders of our preferred stock have rights that are senior to those of our common stockholders.*
At September 30, 2021, we had issued and outstanding 984,000 shares of Series A Preferred Stock with a liquidation preference
of $25.00 per share, plus an amount equal to any accumulated and unpaid dividends up to the date of payment (whether or not declared).
Additionally, as of April 9, 2021, we had issued and outstanding 1,600,000 depositary shares, each representing a 1/1000 th fractional
interest in a share of our Series B Preferred Stock with a liquidation preference of $25,000 per share of Series B Preferred Stock ($25.00
per depositary share), plus an amount equal to any accumulated and unpaid dividends up to the date of payment (whether or not declared).
Our preferred stock is senior to our shares of common stock in right of payment of dividends and other distributions. In the event of our
bankruptcy, dissolution or liquidation, the holders of our preferred stock must be satisfied before any distributions can be made to our
common stockholders.
Information available to us about the biopharmaceutical products underlying the potential royalties we buy may be limited and
therefore our ability to analyze each product and its potential future cash flow may be similarly limited.
We may have limited information concerning the products generating the future potential milestones and royalties we are
evaluating for acquisition. Often, the information we have regarding products following our acquisition of a potential milestone or royalty
may be limited to the information that is available in the public domain. Therefore, there may be material information that relates to such
products that we would like to know but do not have and may not be able to obtain. For example, we do not always know the results of
studies conducted by marketers of the products of others or the nature or number of any complaints from doctors or users of such products.
In addition, the market data that we obtain independently may also prove to be incomplete or incorrect. Due to these and other factors, the
actual potential cash flow from a potential royalty may be significantly lower than our estimates.
Our future income is dependent upon numerous potential milestone and royalty-specific assumptions and, if these assumptions prove
not to be accurate, we may not achieve our expected rates of returns.
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Our business model is based on multiple-year internal and external forecasts regarding potential product sales and numerous
product-specific assumptions in connection with each potential milestone and royalty acquisition, including where we have limited
information regarding the product. There can be no assurance that the assumptions underlying our financial models, including those
regarding potential product sales or competition, patent expirations or license terminations for the products underlying our portfolio, are
accurate. These assumptions involve a significant element of subjective judgment and may be and in the past have been adversely affected
by post-acquisition changes in market conditions and other factors affecting the underlying product. Our assumptions regarding the financial
stability or operational or marketing capabilities of the partner obligated to pay us potential royalties may also prove to be incorrect. Due to
these and other factors, the assets in our current portfolio or future assets may not generate our projected returns or in the time periods we
expect. This could negatively impact our results of operation for a given period.
Reductions or declines in income from potential milestones and royalties, or significant reductions in potential milestone or royalty
payments compared to expectations, or impairments in the value of potential milestones and royalties acquired could have a material
adverse effect on our financial condition and results of operations.
The amount and duration of a royalty usually varies on a country-by-country basis and can be based on a number of factors, such
as payments to third party licensors, whether the product is sold singly or in combination, patent expiration dates, regulatory exclusivity,
years from first commercial sale of the applicable drug product, the entry of competing generic or biosimilar products, or other terms set out
in the contracts governing the royalty. It is common for royalty durations to expire earlier or later than anticipated due to unforeseen positive
or negative developments over time, including with respect to the granting of patents and patent term extensions, the invalidation of patents,
claims of patent misuse, litigation between the party controlling the patents and third party challengers of the patents, the ability of third
parties to design around or circumvent valid patents, the granting of regulatory exclusivity periods or extensions, timing for the arrival of
generic or biosimilar competitor products, changes to legal or regulatory regimes affecting intellectual property rights or the regulation of
pharmaceutical products, product life cycles, and industry consolidations. If an unexpected reduction in a royalty amount or shortening of a
potential royalty term were to occur, it could result in a reduction in potential income from milestones and royalties, a significant reduction
in potential milestones and royalty payments compared to expectations, or a permanent impairment of such potential milestones and royalty
payments.
A large percentage of the calculated net present value of our portfolio is represented by a limited number of products. The failure of any
one of these products to move forward in clinical development or commercialization may have a material adverse effect on our financial
condition and results of operation.
Our asset portfolio may not be fully diversified by product, therapeutic area, geographic region or other criteria. Any significant
deterioration in the amount or likelihood of receipt of potential cash flows from the top products in our asset portfolio could have a material
adverse effect on our business, financial condition and results of operations. For example, in September 2021, Novartis announced its
decision to discontinue its study of CFZ533 (iscalimab) in the prevention of organ rejection in patients receiving a kidney transplant after
an interim analysis of data. In addition, should the payor of any future potential milestones or royalties decline to pay such potential
milestones and royalties for any reason, such failure may result in a material adverse effect on our financial condition and results of
operation.
Risks Related to Our Reliance on Third Parties
We and our partners rely heavily on license and collaboration relationships, and any disputes or litigation with our partners or
termination or breach of any of the related agreements could reduce the financial resources available to us, including our ability to
receive milestone payments and future potential royalty and other revenues. License or collaboration agreements relating to products
may, in some instances, be unilaterally terminated or disputes may arise which may affect our potential milestones, royalties and other
payments.
License or collaboration agreements relating to the products generating our future potential milestones and royalties and other
payment rights may be terminated, which may adversely affect sales of such products and therefore the potential payments we may receive.
For example, under certain license or collaboration agreements, marketers may retain the right to unilaterally terminate the agreements.
When the last patent covering a product expires or is otherwise invalidated in a country, a marketer may be economically motivated to
terminate the applicable license or collaboration
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agreement, either in whole or with respect to such country, in order to terminate its payment and other obligations. In the event of such a
termination, a licensor (which may be us in the case of our out-licensed products) or collaborator may no longer receive all of the payments
it expected to receive from the applicable licensee or collaborator and may also be unable to find another company to continue developing
and commercializing the product on the same or similar terms as those under the license or collaboration agreement that has been
terminated.
In addition, license or collaboration agreements may fail to provide significant protection for the applicable licensor (which may
be us in the case of our out-licensed products) or collaborator in case of the applicable licensee’s or collaborator’s failure to perform or in
the event of disputes. License and collaboration agreements which relate to the products underlying our potential future milestones,
royalties and other payment rights, are complex and certain provisions in such agreements may be susceptible to multiple interpretations.
Disputes may arise regarding intellectual property, royalty terms, payment rights or other contractual terms subject to a license or
collaboration agreement, including:
●

the scope or duration of rights granted under the license or collaboration agreement and other interpretative issues;

●

the amounts or timing of royalties, milestones or other payments due under the license or collaboration agreement;

●

the sublicensing of patent or other rights under our license or collaboration relationships;

●

the diligence obligations under the license or collaboration agreement and what activities satisfy such diligence obligations:

●

the inventorship and ownership of inventions and know-how resulting from the joint creation or use of intellectual property by
us or our partners; and

●

the priority of invention of patented technology.

The resolution of any contract interpretation disagreement that may arise could narrow what the licensor (which may be us in the
case of our out-licensed products) or collaborator believes to be the scope of its rights to the relevant intellectual property or technology, or
decrease the licensee’s or collaborator’s financial or other obligations under the relevant agreement, any of which could in turn impact the
value of our potential royalties, milestones and other payments and have a material adverse effect on our business, financial condition,
results of operations and prospects. If a marketer were to default on its obligations under a license or collaboration agreement, the licensor’s
or collaborator’s remedy may be limited either to terminating certain licenses or collaborations related to certain countries or to generally
terminate the license or collaboration agreement with respect to such country. In such cases, we may not have the right to seek to enforce the
rights of the licensor or collaborator (if not us) and we may be required to rely on the resources and willingness of the licensor or
collaborator (if not us) to enforce its rights against the applicable licensee or collaborator. In any of these situations, if the expected upfront,
milestone, royalty or other payments under the license or collaboration agreements do not materialize, this could result in a significant loss
to us and materially adversely affect our business, financial condition and results of operations. At any given time, the Company may be
engaged in discussions with its licensees or collaborators regarding the interpretation of the payment and other provisions relating to
products as to which we have milestones and potential royalty or other payment rights. Should any such discussions result in a disagreement
regarding a particular product that cannot be resolved satisfactorily to us, we may end up being paid less than anticipated on such product
should it successfully progress through clinical development and be approved for commercialization. Should our milestone and future
potential royalty or other payment interests be reduced or eliminated as result of any such disagreement, it could have an adverse effect on
our business, financial condition, results of operation and prospects.
Our existing collaborations may not continue or be successful, and we may be unable to enter into future collaborative
arrangements to develop and commercialize our unpartnered assets. Generally, our current collaborative partners also have the right to
terminate their collaborations at will or under specified circumstances. If any of our collaborative partners breach or terminate their
agreements with us or otherwise fail to conduct their collaborative activities successfully (for example, by not making required payments
when due, or at all or failing to engage in commercially
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reasonable efforts to develop products if required), our product development under these agreements will be delayed or terminated.
Our potential milestone and royalty providers may rely on third parties to provide services in connection with their product candidate
development and manufacturing programs. The inadequate performance by or loss of any of these service providers could affect our
potential milestone and royalty providers’ product candidate development.
Third parties provide services in connection with preclinical and clinical development programs, including in vitro and in vivo
studies, assay and reagent development, immunohistochemistry, toxicology, pharmacokinetics, clinical trial support, manufacturing and
other outsourced activities. If these service providers do not adequately perform the services for which our potential milestone and royalty
providers have contracted, or cease to continue operations, and are not able to find a replacement provider quickly or lose information or
items associated with their drug product candidates, our potential milestone and royalty providers’ development programs and receipt of
any potential resulting income may be delayed.
Agreements with other third parties, many of which are material to our business, expose us to numerous risks and have caused us to
incur additional liabilities.
Because our licensees, suppliers and contractors are independent third parties, they may be subject to different risks than we are
and have significant discretion in, and different criteria for, determining the efforts and resources they will apply related to their agreements
with us. If these licensees, suppliers and contractors do not successfully perform the functions for which they are responsible, we may not
have the capabilities, resources or rights to do so on our own.
We do not know whether we or our licensees will successfully develop and market any of the products that are or may become the
subject of any of our licensing arrangements. In addition, third-party arrangements such as ours also increase uncertainties in the related
decision-making processes and resulting progress under the arrangements, as we and our licensees may reach different conclusions, or
support different paths forward, based on the same information, particularly when large amounts of technical data are involved.
Under our contracts with NIAID, a part of the National Institute of Health (“NIH”), we invoiced using NIH provisional rates, and
these are subject to future audits at the discretion of NIAID’s contracting office. In October of 2019, NIH notified us that it engaged KPMG
LLP (“KPMG”) to perform an audit of our Incurred Cost Submissions for 2013, 2014 and 2015. The audit procedures were complete as of
December 31, 2020 and we adjusted our estimated liability owed to NIH to $1.4 million. This audit has resulted in an adjustment to revenue
previously reported. The audit remains subject to further review by NIH as part of the contract close-out process, which includes finalization
of rates for years 2010 through 2015, and we may incur further liability as a result.
In addition, under the contracts with HCRP, the amortization for the reporting period is calculated based on the payments expected
to be made by the licensees to HCRP over the term of the arrangement. Any changes to the estimated payments by the licensees to HCRP
can result in a material adjustment to revenue previously reported.
Failure of our potential milestone and royalty providers’ product candidates to meet current Good Manufacturing Practices standards
may subject our licensees to delays in regulatory approval and penalties for noncompliance.
Our potential milestone and royalty providers may rely on third party manufacturers and such contract manufacturers are required
to produce clinical product candidates under current Good Manufacturing Practices (“cGMP”) to meet acceptable standards for use in
clinical trials and for commercial sale, as applicable. If such standards change, the ability of contract manufacturers to produce our potential
milestone and royalty providers’ drug product candidates on the schedule required for clinical trials or to meet commercial requirements
may be affected. In addition, contract manufacturers may not perform their obligations under their agreements with our potential milestone
and royalty providers or may discontinue their business before the time required by us to successfully produce clinical and commercial
supplies of our potential milestone and royalty providers’ product candidates.

58

Table of Contents

Contract manufacturers are subject to pre-approval inspections and periodic unannounced inspections by the FDA and
corresponding state and foreign authorities to ensure strict compliance with cGMP and other applicable government regulations and
corresponding foreign standards. We do not have control over a third-party manufacturer’s compliance with these regulations and
standards. Any difficulties or delays in contractors’ manufacturing and supply of our potential milestone and royalty providers’ product
candidates or any failure of our potential milestone and royalty providers’ contractors to maintain compliance with the applicable
regulations and standards could increase costs, reduce revenue, make our licensees postpone or cancel clinical trials, prevent or delay
regulatory approval by the FDA and corresponding state and foreign authorities, prevent the import and/or export of our potential milestone
and royalty providers’ product candidates, or cause any of our potential milestone and royalty providers’ products that may be approved for
commercial sale to be recalled or withdrawn.
Certain of our technologies are in-licensed from third parties, so our and our licensees’ capabilities use of them may be restricted and
subject to additional risks.
We have licensed technologies from third parties. These technologies include phage display technologies licensed to us in
connection with our bacterial cell expression technology licensing program and antibody products. However, our and our licensees and
collaborators’ use of these technologies is limited by certain contractual provisions in the licenses relating to them, and although we have
obtained numerous licenses, intellectual property rights in the area of phage display are particularly complex. If we are unable to maintain
our licenses, patents or other intellectual property, we could lose important protections that are material to continuing our operations and for
future prospects. Our licensors also may seek to terminate our license, which could cause us and our licensees to lose the right to use the
licensed intellectual property and adversely affect our and our licensees’ ability to commercialize our technologies, products or services.
Risks Related to the Development and Commercialization of our Current and Future Product Candidates
We may not be able to successfully identify and acquire potential milestone and royalty streams on other products, product candidates,
or programs, or other companies to grow and diversify our business, and, even if we are able to do so, we may not be able to
successfully manage the risks associated with integrating any such products, product candidates, programs or companies into our
business or we may otherwise fail to realize the anticipated benefits of these acquisitions.
To grow and diversify our business, we plan to continue our business development efforts to identify and seek to acquire and/or inlicense potential milestone and royalty streams or companies. Future growth through acquisition or in-licensing will depend upon the
availability of suitable products, product candidates, programs or companies for acquisition or in-licensing on acceptable prices, terms and
conditions. Even if appropriate opportunities are available, we may not be able to acquire rights to them on acceptable terms, or at all. The
competition to acquire or in-license rights to promising products, product candidates, programs and companies is fierce, and many of our
competitors are large, multinational pharmaceutical and biotechnology companies with considerably more financial, development and
commercialization resources, personnel, and experience than we have. In order to compete successfully in the current business climate, we
may have to pay higher prices for assets than may have been paid historically, which may make it more difficult for us to realize an
adequate return on any acquisition.
Even if we are able to successfully identify and acquire or in-license new products, product candidates, programs or companies, we
may not be able to successfully manage the risks associated with integrating any products, product candidates, programs or companies into
our business or the risks arising from anticipated and unanticipated problems in connection with an acquisition or in-licensing. Further,
while we seek to mitigate risks and liabilities of potential acquisitions through, among other things, due diligence, indemnification and risk
allocation, there may be risks and liabilities that such due diligence efforts fail to discover, that are not disclosed to us, or that we
inadequately assess. Any failure in identifying and managing these risks and uncertainties effectively would have a material adverse effect
on our business. In any event, we may not be able to realize the anticipated benefits of any acquisition or in-licensing for a variety of
reasons, including the possibility that a product candidate fails to advance to clinical development, proves not to be safe or effective in
clinical trials, or that a product fails to reach its forecasted commercial potential or that the integration of a product, product candidate,
program or company gives rise to unforeseen difficulties and expenditures. Any failure in identifying and managing these risks and
uncertainties would have a material adverse effect on our business.
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If our potential royalty providers’ therapeutic product candidates do not receive regulatory approval, our potential royalty providers will
be unable to market them.
Our potential royalty providers’ product candidates cannot be manufactured and marketed in the United States or any other
countries without required regulatory approvals. The U.S. government and governments of other countries extensively regulate many
aspects of our product candidates, including:
●

clinical development and testing;

●

manufacturing;

●

labeling;

●

storage;

●

record keeping;

●

promotion and marketing; and

●

importing and exporting.

In the United States, the FDA regulates pharmaceutical products under the Federal Food, Drug, and Cosmetic Act and other laws,
including, in the case of biologics, the Public Health Service Act.
Initiation of clinical trials requires approval by health authorities. Clinical trials involve the administration of the investigational
new drug to healthy volunteers or to patients under the supervision of a qualified principal investigator. Clinical trials must be conducted in
accordance with FDA and International Conference on Harmonization Good Clinical Practices and the European Clinical Trials Directive,
as applicable, under protocols that detail the objectives of the study, the parameters to be used to monitor safety and the efficacy criteria to
be evaluated. Other national, foreign and local regulations also may apply. The developer of the drug must provide information relating to
the characterization and controls of the product before administration to the patients participating in the clinical trials. This requires
developing approved assays of the product to test before administration to the patient and during the conduct of the trial. In addition,
developers of pharmaceutical products must provide periodic data regarding clinical trials to the FDA and other health authorities, and these
health authorities may issue a clinical hold upon a trial if they do not believe, or cannot confirm, that the trial can be conducted without
unreasonable risk to the trial participants.
The results of the preclinical studies and clinical testing, together with chemistry, manufacturing and controls information, are
submitted to the FDA and other health authorities in the form of a New Drug Application (“NDA”) for a drug, and in the form of a Biologic
License Application (“BLA”) for a biological product, requesting approval to commence commercial sales. In responding to an NDA or
BLA, the FDA or foreign health authorities may grant marketing approvals, request additional information or further research, or deny the
application if they determine the application does not satisfy regulatory approval criteria. Regulatory approval of an NDA, BLA, or
supplement is never guaranteed. The approval process can take several years, is extremely expensive and can vary substantially based upon
the type, complexity, and novelty of the products involved, as well as the target indications. Our potential royalty providers ultimately may
not be able to obtain approval in a timely fashion or at all.
The FDA and foreign health authorities have substantial discretion in the drug and biologics approval processes. Despite the time
and expense incurred, failure can occur at any stage, and our potential development partners could encounter problems that cause
abandonment of clinical trials or cause them to repeat or perform additional preclinical, clinical or manufacturing-related studies.
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Changes in the regulatory approval policy during the development period, changes in, or the enactment of additional regulations or
statutes, or changes in regulatory review for a submitted product application may cause delays in the approval or rejection of an application.
The FDA and other regulatory agencies have substantial discretion in both the product approval process and manufacturing facility
approval process, and as a result of this discretion and uncertainties about outcomes of testing, we cannot predict at what point, or whether,
the FDA or other regulatory agencies will be satisfied with our licensees’ submissions or whether the FDA or other regulatory agencies will
raise questions that may be material and delay or preclude product approval or manufacturing facility approval. In light of this discretion
and the complexities of the scientific, medical and regulatory environment, our or our potential royalty providers’ interpretation or
understanding of the FDA’s or other regulatory agencies’ requirements, guidelines or expectations may prove incorrect, which also could
delay further or increase the cost of the approval process.
Our potential milestone and royalty providers face uncertain results of clinical trials of product candidates.
Drug development has inherent risk, and our potential milestone and royalty providers are required to demonstrate through
adequate and well-controlled clinical trials that product candidates are effective, with a favorable benefit-risk profile for use in their target
profiles before they can seek regulatory approvals for commercial use. It is possible our potential royalty providers may never receive
regulatory approval for any licensed product candidates. Even if a product candidate receives regulatory approval, the resulting product
may not gain market acceptance among physicians, patients, healthcare payors and the medical community.
Our potential milestone and royalty providers’ product candidates require significant additional research and development,
extensive preclinical studies and clinical trials and regulatory approval prior to any commercial sales. This process is lengthy and expensive,
often taking a number of years. As clinical results frequently are susceptible to varying interpretations that may delay, limit or prevent
regulatory approvals, the length of time necessary to complete clinical trials and to submit an application for marketing approval for a final
decision by a regulatory authority varies significantly. As a result, it is uncertain whether:
●

our potential milestone and royalty providers’ future filings will be delayed;

●

our potential milestone and royalty providers’ preclinical studies will be successful;

●

our potential milestone and royalty providers will be successful in generating viable product candidates;

●

we will be successful in finding collaboration and licensing partners to advance our product candidates on our behalf;

●

our potential milestone and royalty providers will be able to provide necessary data;

●

results of future clinical trials by our potential milestone and royalty providers will justify further development; or

●

our potential milestone and royalty providers ultimately will achieve regulatory approval for product candidates in which we
have an interest.

The timing of the commencement, continuation and completion of clinical trials by our potential milestone and royalty providers
may be subject to significant delays relating to various causes, including failure to complete preclinical testing and earlier-stage clinical
trials in a timely manner, inability to engage contract research organizations and other service providers, scheduling conflicts with
participating clinicians and clinical institutions, changes in key personnel at clinical institutions, difficulties in identifying and enrolling
patients who meet trial eligibility criteria and shortages of available drug supply. In addition, since we and our royalty agreement
counterparties license our product candidates to others to fund and conduct clinical trials, we, and they, have limited control over how
quickly and efficiently such licensees
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advance those trials. Patient enrollment is a function of many factors, including the size of the patient population, the proximity of patients
to clinical sites, the concentration of patients in specialist centers, the eligibility criteria for the trial, the existence of competing clinical
trials and the availability of alternative or new treatments. Regardless of the initial size or relative complexity of a clinical trial, the costs of
such trial may be higher than expected due to increases in duration or size of the trial, changes in the protocol under which the trial is being
conducted, additional or special requirements of one or more of the healthcare centers where the trial is being conducted, or changes in the
regulatory requirements applicable to the trial or in the standards or guidelines for approval of the product candidate being tested or for
other unforeseen reasons.
In addition, our potential milestone and royalty providers may conduct clinical trials in foreign countries, which may subject them
to further delays and expenses as a result of increased drug shipment costs, additional regulatory requirements and the engagement of
foreign clinical research organizations, and may expose our potential milestone and royalty providers to risks associated with foreign
currency transactions to make contract payments denominated in the foreign currency where the trial is being conducted.
New products and technologies of other companies may render some or all of our potential milestone and royalty providers’ product
candidates noncompetitive or obsolete.
New developments by others may render our potential milestone and royalty providers’ product candidates or technologies
obsolete or uncompetitive. Technologies developed and utilized by the biotechnology and pharmaceutical industries are changing
continuously and substantially. Competition in antibody-based technologies is intense and is expected to increase in the future as a number
of established biotechnology firms and large chemical and pharmaceutical companies advance in these fields. Many of these competitors
may be able to develop products and processes competitive with or superior to our potential milestone and royalty providers for many
reasons, including that they may have:
●

significantly greater financial resources;

●

larger research and development staffs;

●

entered into arrangements with, or acquired, biotechnology companies to enhance their capabilities; or

●

extensive experience in preclinical testing and human clinical trials.

These factors may enable others to develop products and processes competitive with or superior to our own or those of our
potential milestone and royalty providers. In addition, a significant amount of research in biotechnology is being carried out in universities
and other non-profit research organizations. These entities are becoming increasingly interested in the commercial value of their work and
may become more aggressive in seeking patent protection and licensing arrangements. Furthermore, many companies and universities tend
not to announce or disclose important discoveries or development programs until their patent position is secure or, for other reasons, later.
As a result, we and our potential milestone and royalty providers may not be able to track development of competitive products, particularly
at the early stages.
Positive developments in connection with a potentially competing product may have an adverse impact on our future potential for
receiving revenue derived from development milestones and royalties. For example, if another product is perceived to have a competitive
advantage, or another product’s failure is perceived to increase the likelihood that our licensed product will fail, our potential milestone and
royalty providers may halt development of product candidates in which we have an interest.
Our potential royalty providers may be unable to price our products effectively or obtain coverage and adequate reimbursement for sales
of our products, which would prevent our potential royalty providers’ products from becoming profitable and negatively affect the
royalties we may receive.
If our potential royalty providers succeed in bringing our product candidates to the market, they may not be considered cost
effective, and reimbursement to the patient may not be available or may not be sufficient to allow our
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potential royalty providers to sell the products on a competitive basis. In both the United States and elsewhere, sales of medical products and
treatments are dependent, in part, on the availability of coverage and adequate reimbursement from third-party payors, such as government
and private insurance plans. Significant uncertainty exists as to the coverage and reimbursement status of any products for which our
potential royalty providers may obtain regulatory approval. Even if coverage is available, the associated reimbursement rate may not be
adequate for our potential royalty providers to cover related marketing costs. Additionally, coverage and reimbursement policies for drug
products can differ significantly from payor to payor as there is no uniform policy of coverage and reimbursement for drug products among
third-party payors in the United States. Therefore, the process of obtaining coverage and reimbursement is often time-consuming and
costly. Thus, even if our partners’ product candidates are approved by the FDA, our royalty partners may not be able to price the products
effectively or obtain coverage and adequate reimbursement for their products, which could adversely affect the royalties we receive.
Third-party payors are increasingly challenging the prices charged for pharmaceutical products and services. Our business is
affected by the efforts of government and third-party payors to contain or reduce the cost of healthcare through various means. In the
United States, there have been and will continue to be a number of federal and state proposals to implement government controls on pricing.
In addition, the emphasis on managed care in the United States has increased and will continue to increase the pressure on the
pricing of pharmaceutical products. We cannot predict whether any legislative or regulatory proposals will be adopted or the effect these
proposals or managed care efforts may have on our or our potential milestone and royalty providers’ businesses.
We do not know whether there will be, or will continue to be, a viable market for the product candidates in which we have an ownership
or royalty interest.
Even if product candidates in which we have an interest receive approval in the future, they may not be accepted in the
marketplace. In addition, our potential royalty providers may experience difficulties in launching new products, many of which are novel
and based on technologies that are unfamiliar to the healthcare community. We have no assurance healthcare providers and patients will
accept such products, if developed. Similarly, physicians may not accept a product if they believe other products to be more effective or
more cost effective or are more comfortable prescribing other products.
Furthermore, government agencies, as well as private organizations involved in healthcare, from time to time publish guidelines or
recommendations to healthcare providers and patients. Such guidelines or recommendations can be very influential and may adversely
affect product usage directly (for example, by recommending a decreased dosage of a product in conjunction with a concomitant therapy) or
indirectly (for example, by recommending a competitive product over a product in which we have an ownership or royalty interest).
Consequently, we do not know if physicians or patients will adopt or use products in which we have an ownership or royalty interest for
their approved indications.
Even approved and marketed products are subject to risks relating to changes in the market for such products. Introduction or
increased availability of generic or biosimilar versions of products can alter the market acceptance of branded products. In addition,
unforeseen safety issues may arise at any time, regardless of the length of time a product has been on the market which may lead to
litigation, increased costs and delays or removal of the product from the market.
We are exposed to an increased risk of product liability claims.
The testing, marketing and sales of medical products entails an inherent risk of allegations of product liability. In the past, we were
party to product liability claims filed against Genentech Inc. and, even though Genentech agreed to indemnify us in connection with these
matters and these matters have been settled, there can be no assurance other product liability lawsuits will not result in defense costs and/or
liability to us or that our insurance or contractual arrangements will provide us with adequate protection against such liabilities. In the event
of one or more large, unforeseen awards of damages against us, our product liability insurance may not provide adequate coverage. A
significant product liability claim for which we were not adequately covered by insurance or indemnified by a third party would have to be
paid from cash or other assets, which could have an adverse effect on our business, financial condition and the value of our common
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stock. To the extent we have sufficient insurance coverage, such a claim would presumably result in higher subsequent insurance rates. In
addition, product liability claims can have various other ramifications, regardless of merit or eventual outcome, including loss of future
sales opportunities, discontinuation of clinical trials, increased costs associated with replacing products, a negative impact on our goodwill
and reputation, costs to defend litigation, and divert our management’s attention from our business, each of which could also adversely
affect our business and operating results.
If we and our potential royalty providers are unable to protect our intellectual property, in particular patent protection for principal
products, product candidates and processes in which we have an ownership or royalty interest, and prevent the use of the covered
subject matter by third parties, our potential royalty providers’ ability to compete in the market will be harmed, and we may not realize
our profit potential.*
We and our potential royalty providers rely on patent protection, as well as a combination of copyright, trade secret, and trademark
laws to protect our proprietary technology and prevent others from duplicating our products or product candidates. However, these means
may afford only limited protection and may not:
●

prevent our competitors from duplicating our products and those of our potential royalty providers;

●

prevent our competitors from gaining access to our proprietary information and technology and that of our potential royalty
providers; or

●

permit us or our potential royalty providers to gain or maintain a competitive advantage.

Because of the length of time and the expense associated with bringing new products to the marketplace, we and our potential
royalty providers hold and are in the process of applying for a number of patents in the United States and abroad to protect product
candidates and important processes and also have obtained or have the right to obtain exclusive licenses to certain patents and applications
filed by others. However, the mere issuance of a patent is not conclusive as to its validity or its enforceability.
The U.S. Federal Courts, the U.S. Patent & Trademark Office or equivalent national courts or patent offices elsewhere may
invalidate our patents or find them unenforceable. The America Invents Act introduced post-grant review procedures subjecting U.S.
patents to post-grant review procedures similar to European oppositions. U.S. patents owned or licensed by us or our licensees may
therefore be subject to post-grant review procedures, as well as other forms of review and re-examination. A decision in such proceedings
adverse to our interests could result in the loss of valuable patent rights, which would have a material adverse effect on our business. In
addition, the laws of foreign countries may not protect our intellectual property rights effectively or to the same extent as the laws of the
United States.
If our, and our potential royalty providers intellectual property rights are not protected adequately, our potential royalty providers
may not be able to commercialize technologies or products in which we have an ownership or royalty interest, and our competitors could
commercialize such technologies or products, which could result in a decrease in our potential royalty providers’ sales and market share that
would harm our business and operating results. Specifically, the patent position of biotechnology companies generally is highly uncertain
and involves complex legal and factual questions. The legal standards governing the validity of biotechnology patents are in transition, and
current defenses as to issued biotechnology patents may not be adequate or available in the future. Accordingly, there is uncertainty as to:
●

whether any pending or future patent applications held by us or our potential royalty providers will result in an issued patent, or
whether issued patents will provide meaningful protection against competitors or competitive technologies;

●

whether competitors will be able to design around our or our potential royalty providers’ patents or develop and obtain patent
protection for technologies, designs or methods that are more effective than those covered by our or our potential royalty
providers’ patents and patent applications; or
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●

the extent to which our or our potential royalty providers’ product candidates could infringe on the intellectual property rights
of others, which may lead to costly litigation, result in the payment of substantial damages or royalties, reduce the royalty rate
due to us, and prevent our potential royalty providers from using our technology or product candidates.

If certain patents issued to others are upheld or if certain patent applications filed by others are issued and upheld, our potential
royalty providers may require licenses from others to develop and commercialize certain potential products in which we have an ownership
or royalty interest. These licenses, if required, may not be available on acceptable terms, or may trigger contractual royalty offset clauses in
our license agreements, or those of our royalty-agreement counterparties. We may become involved in litigation to determine the
proprietary rights of others, and any such litigation will presumably be costly, time consuming, may not be adequately covered by
insurance and may have other adverse effects on our business, such as inhibiting our potential royalty providers’ ability to compete in the
marketplace and absorbing significant management time.
Due to the uncertainties regarding biotechnology patents, we also have relied and will continue to rely upon trade secrets, knowhow and continuing technological advancement to develop and maintain our competitive position. Our employees and contractors are
typically required to sign confidentiality agreements under which they agree not to use or disclose any of our proprietary information.
Research and development contracts and relationships between us and our scientific consultants and potential licensees provide access to
aspects of our know-how that are protected generally under confidentiality agreements. These confidentiality agreements may be breached
or may not be enforced by a court. To the extent proprietary information is divulged to competitors or to the public generally, such
disclosure may adversely affect our licensees’ ability to develop or commercialize our products by giving others a competitive advantage or
by undermining our patent position.
In addition, periodic maintenance fees, renewal fees, annuity fees and various other governmental fees on patents and or
applications will be due to the U.S. and various foreign patent offices at various points over the lifetime of our and our licensees’ patents
and/or applications. We have systems in place to remind us to pay these fees, and we rely on our outside patent annuity service to pay these
fees when due. Additionally, the U.S. and various foreign patent offices require compliance with a number of procedural, documentary, fee
payment and other similar provisions during the patent application process. We employ reputable law firms and other professionals to help
us comply, and in many cases, an inadvertent lapse can be cured by payment of a late fee or by other means in accordance with rules
applicable to the particular jurisdiction. However, there are situations in which noncompliance can result in abandonment or lapse of the
patent or patent application, resulting in partial or complete loss of patent rights in the relevant jurisdiction. If such an event were to occur, it
could have a material adverse effect on our business.
Litigation regarding intellectual property and/or the enforcement of our contractual rights against licensees and third parties can be
costly and expose us to risks of counterclaims against us.
We may be required to engage in litigation or other proceedings to protect our intellectual property and/or enforce our contractual
rights against former or current licensees or third parties, including third-party collaborators of such licensees. The cost to us of this
litigation, even if resolved in our favor, could be substantial and parties to such litigation may be able to sustain the cost of such litigation
and proceedings more effectively than we can if they have substantially greater resources than us. Such litigation and any negotiations
leading up to it also may be time-consuming and could divert management’s attention and resources. If this litigation is resolved against us,
we may lose the value associated with contract rights contained in our arrangements with licensees and third parties, our patents may be
declared invalid, and we could be held liable for significant damages. While it is our current plan to pursue, on a selective basis, potential
material contractual breaches against licensees and third parties (including third-party collaborators of licensees) and/or infringement of our
intellectual property rights or technology, there can be no assurance that any such enforcement actions will be successful, or if successful,
the timing of such success or that we will have sufficient capital to prosecute any such actions to a successful conclusion.
In addition, we may be subject to claims that we, or our licensees, are infringing other parties’ patents. If such claims are resolved
against us, we or our licensees may be enjoined from developing, manufacturing, selling or importing products, processes or services unless
we obtain a license from the other party. Such license may not be available on
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reasonable terms or at all, thus preventing us, or our licensees, from using these products, processes or services and adversely affecting our
potential future revenue.
Uncertainties resulting from our participation in intellectual property litigation or other proceedings could have a material adverse
effect on our ability to compete in the marketplace. There could also be public announcements of the results of hearings, motions or interim
proceedings or developments. If securities analysts or investors perceive these results to be negative, the perceived value of the drug
product candidates as to which we hold future potential milestone or royalty interests, or intellectual property could be diminished.
Accordingly, the market price of our common stock may decline. Uncertainties resulting from the initiation and continuation of intellectual
property litigation or other proceedings could have a material adverse effect of our business, financial condition and results of operation.
Risks Related to Employees, Location, Data Integrity, and Litigation
The loss or COVID-19 related absence of any of our personnel, including our Chief Executive Officer or Chief Financial Officer, could
delay or prevent achieving our objectives.
Our business efforts could be adversely affected by the loss or COVID-19 related absence of one or more key members of our
staff, including our executive officers: James R. Neal, our Chief Executive Officer and Thomas Burns, our Senior Vice President, Finance
and Chief Financial Officer. We currently do not have key person insurance on any of our employees. In addition, given our minimal
employee base, a COVID-19 outbreak in our employee population could significantly hinder our ability to meet our operating objectives.
Because we are a small biopharmaceutical focused company with limited resources, we may not be able to attract and retain qualified
personnel.
We had 12 employees as of November 1, 2021. We may require additional experienced executive, accounting, legal,
administrative and other personnel from time to time in the future. There is intense competition for the services of these personnel,
especially in California. Moreover, we expect that the high cost of living in the San Francisco Bay Area, where our headquarters is located,
may impair our ability to attract and retain employees in the future. If we do not succeed in attracting new personnel and retaining and
motivating existing personnel, our business may suffer and we may be unable to implement our current initiatives or grow effectively.
We rely and will continue to rely on outsourcing arrangements for many of our activities, including financial reporting and accounting
and human resources.
Due to our small number of employees, we rely, and expect to continue to rely, on outsourcing arrangements for a significant
portion of our activities, including financial reporting and accounting and human resources, as well as for certain of our functions as a
public company. We may have limited control over these third parties and we cannot guarantee that they will perform their obligations in an
effective and timely manner.
Our employees may engage in misconduct or other improper activities, including noncompliance with regulatory standards and
requirements and insider trading.
We are exposed to the risk of employee fraud or other misconduct. Misconduct by employees could include intentional failures to
comply with applicable regulations, provide accurate information to regulatory authorities, comply with federal and state fraud and abuse
laws and regulations, report financial information or data accurately or disclose unauthorized activities to us. In particular, the health care
industry is subject to extensive laws and regulations intended to prevent fraud, misconduct, kickbacks, self-dealing and other abusive
practices. It is not always possible to identify and deter employee misconduct, and the precautions we take to detect and prevent this activity
may not be effective in controlling unknown or unmanaged risks or losses or in protecting us from governmental investigations or other
actions or lawsuits stemming from a failure to be in compliance with these laws or regulations. If any such actions are instituted against us,
and we are not successful in defending ourselves or asserting our rights, those actions could have a significant impact on our business,
including the imposition of significant fines or other sanctions.
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Natural disasters, power shortages, power interruptions or other calamities at our Emeryville headquarters could disrupt our business
and adversely affect our operations.
Our corporate headquarters is located in Emeryville, California. This location is in an area of seismic activity near active
earthquake faults. Any earthquake, tsunami, terrorist attack, riot, fire, power shortage or other calamity affecting our facilities may disrupt
our business and could have material adverse effect on our results of operations.
If a natural disaster, power outage or other event occurred that prevented us from using all or a significant portion of our
headquarters, that damaged critical infrastructure or that otherwise disrupted operations, it may be difficult or, in certain cases, impossible
for us to continue our business for a substantial period of time. We may incur substantial expenses as a result of the limited nature of our
disaster recovery and business continuity plans, which, particularly when taken together with our lack of earthquake insurance, could have a
material adverse effect on our business.
Our business and operations would suffer in the event of system failures.
Despite the implementation of security measures, our internal computer systems and those of our current and any future licensees,
suppliers, contractors and consultants are vulnerable to damage from cyberattacks, computer viruses, unauthorized access, natural disasters,
terrorism, war and telecommunication and electrical failures. We could experience failures in our information systems and computer
servers, which could be the result of a cyberattacks and could result in an interruption of our normal business operations and require
substantial expenditure of financial and administrative resources to remedy. System failures, accidents or security breaches can cause
interruptions in our operations and can result in a material disruption of our development programs and other business operations. The loss
of clinical trial data from completed or future clinical trials could result in delays in our regulatory approval efforts and significantly
increase our costs to recover or reproduce the data. Similarly, we rely on third parties to manufacture our product candidates, and conduct
clinical trials of our product candidates, and similar events relating to their computer systems could also have a material adverse effect on
our business. To the extent that any disruption or security breach were to result in a loss of, or damage to, our data or applications, or
inappropriate disclosure of confidential or proprietary information, we could incur liability and the development of any of our product
candidates could be delayed or otherwise adversely affected.
Data breaches and cyberattacks could compromise our intellectual property or other sensitive information and cause significant damage
to our business and reputation.
In the ordinary course of our business, we maintain sensitive data on our networks, including our intellectual property and
proprietary or confidential business information relating to our business and that of our customers and business partners. The secure
maintenance of this information is critical to our business and reputation. We believe companies have been increasingly subject to a wide
variety of security incidents, cyberattacks and other attempts to gain unauthorized access. These threats can come from a variety of sources,
all ranging in sophistication from an individual hacker to a state-sponsored attack. Cyber threats may be generic, or they may be customcrafted against our information systems. Cyberattacks have become more prevalent and much harder to detect and defend against. Our
network and storage applications may be subject to unauthorized access by hackers or breached due to operator error, malfeasance or other
system disruptions. It is often difficult to anticipate or immediately detect such incidents and the damage caused by such incidents. These
data breaches and any unauthorized access or disclosure of our information or intellectual property could compromise our intellectual
property and expose sensitive business information. A data security breach could also lead to public exposure of personal information of
our clinical trial patients, customers and others which could expose us to liability under federal or state privacy laws. Cyberattacks can result
in the theft of proprietary information which could be used to compete against us and could cause us to incur significant remediation costs,
result in product development delays, disrupt key business operations and divert attention of management and key information technology
resources. These incidents could also subject us to liability, expose us to significant expense and cause significant harm to our reputation
and business.
U.S. and international authorities have been warning businesses of increased cybersecurity threats from actors seeking to exploit
the COVID-19 pandemic. Moreover, failure to maintain effective internal accounting controls related to data security breaches and
cybersecurity in general could impact our ability to produce timely and accurate financial statements and could subject us to regulatory
scrutiny. In addition, these breaches and other inappropriate access can be
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difficult to detect, and any delay in identifying them may lead to increased harm of the type described above. Moreover, the prevalent use
of mobile devices that access confidential information increases the risk of data security breaches, which could lead to the loss of
confidential information, trade secrets or other intellectual property. While we have implemented security measures that are intended to
protect our data security and information technology systems, such measures may not prevent such events.
Significant disruptions of information technology systems, including cloud-based systems, or breaches of data security could adversely
affect our business.
Our business is increasingly dependent on critical, complex and interdependent information technology systems, including cloudbased systems, to support business processes as well as internal and external communications. Our computer systems, and those of our
partners and contractors, are potentially vulnerable to breakdown, malicious intrusion and computer viruses that may result in the
impairment of key business processes. Such disruptions and breaches of security could have a material adverse effect on our business,
financial condition and results of operations.
In addition, our data security and information technology systems, as well as those of our partners and contractors, are potentially
vulnerable to data security breaches, whether by employees or others, that may expose sensitive data or personal information to
unauthorized persons. Effective May 25, 2018, the European Union (“EU”) implemented the General Data Protection Regulation
(“GDPR”) a broad data protection framework that expands the scope of current EU data protection law to non-European Union entities that
process, or control the processing of, the personal information of EU subjects, including clinical trial data. The GDPR allows for the
imposition of fines and/or corrective action on entities that improperly use or disclose the personal information of EU subjects, including
through a data security breach.
The California Consumer Privacy Act of 2018 became effective on January 1, 2020 (collectively the Act and its regulations,
“CCPA”). The CCPA establishes a privacy framework for covered businesses, including an expansive definition of personal information
and data privacy rights for California residents. Additionally, although not effective until January 1, 2023, the California Privacy Rights
Act (“CPRA”), which expands upon the CCPA, was passed in the election on November 3, 2020. The CCPA gives (and the CPRA will
give) California residents expanded privacy rights, including the right to request correction, access and deletion of their personal
information, the right to opt out of certain personal information sharing, and the right to receive detailed information about how their
information is processed. The CCPA and CPRA include a framework with potentially severe statutory damages and private rights of action.
The CCPA requires covered companies to provide new disclosures to California consumers (as that word is broadly defined in the CCPA),
provide such consumers new ways to opt-out of certain sales of personal information, and allow for a new cause of action for data breaches.
As we expand our operations, the CCPA and CPRA will likely impact our business activities and may increase our compliance costs and
potential liability. If we fail to comply with the CCPA and CPRA, we may face significant fines and penalties that could adversely affect
our business, financial condition and results of operations. Other states are beginning to pass similar laws, and some observers have noted
that the CCPA could mark the beginning of a trend toward more stringent privacy legislation in the United States, which could increase our
potential liability and adversely affect our business. Accordingly, data security breaches experienced by us, our partners or contractors
could lead to significant fines, required corrective action, the loss of trade secrets or other intellectual property, public disclosure of
sensitive clinical or commercial data, and the exposure of personally identifiable information (including sensitive personal information) of
our employees, partners, and others. A data security breach or privacy violation that leads to disclosure or modification of, or prevents
access to, patient information, including personally identifiable information or protected health information, could result in fines, increased
costs or loss of revenue as a result of:
●

harm to our reputation;

●

fines imposed on us by regulatory authorities;

●

additional compliance obligations under federal, state or foreign laws;

●

requirements for mandatory corrective action to be taken by us; and
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●

requirements to verify the correctness of database contents and otherwise subject us to liability under laws and regulations that
protect personal data.

If we are unable to prevent such data security breaches or privacy violations or implement satisfactory remedial measures, our
operations could be disrupted, and we may suffer loss of reputation, financial loss and other regulatory penalties because of lost or
misappropriated information, including sensitive patient data. In addition, these breaches and other inappropriate access can be difficult to
detect, and any delay in identifying them may lead to increased harm of the type described above. Moreover, the prevalent use of mobile
devices that access confidential information increases the risk of data security breaches, which could lead to the loss of confidential
information, trade secrets or other intellectual property. While we have implemented security measures to protect our data security and
information technology systems, such measures may not prevent such events. We expect that there will continue to be new proposed laws,
regulations and industry standards relating to privacy and data protection in the United States, the EU and other jurisdictions, such as the
CCPA. We cannot presently determine the impact such laws, regulations and standards will have on our business. It is possible that the
GDPR, CCPA or other laws and regulations relating to privacy and data protection may be interpreted and applied in a manner that is
inconsistent from jurisdiction to jurisdiction or inconsistent with our current policies and practices and compliance with such laws and
regulations could require us to change our business practices and compliance procedures in a manner adverse to our business. We cannot
guarantee that we are in compliance with all such applicable data protection laws and regulations as they are enforced now or as they
evolve.
Risks Related to Government Regulation
Even after FDA approval, a product may be subject to additional testing or significant marketing restrictions, its approval may be
withdrawn or it may be removed voluntarily from the market.
Even if our potential royalty providers receive regulatory approval for our product candidates, our licensees will be subject to
ongoing regulatory oversight and review by the FDA and other regulatory entities. The FDA, the EMA, or another regulatory agency may
impose, as a condition of the approval, ongoing requirements for post-approval studies or post-approval obligations, including additional
research and development and clinical trials, and the FDA, EMA or other regulatory agency subsequently may withdraw approval based on
these additional trials or obligations.
Even for approved products, the FDA, EMA or other regulatory agency may impose significant restrictions on the indicated uses,
conditions for use, labeling, advertising, promotion, marketing and production of such product. In addition, the labeling, packaging, adverse
event reporting, storage, advertising, promotion and record-keeping for our products are subject to extensive regulatory requirements.
Furthermore, marketing approval of a product may be withdrawn by the FDA, the EMA or another regulatory agency or such
product may be withdrawn voluntarily by our potential royalty providers based, for example, on subsequently arising safety concerns. The
FDA, EMA and other agencies also may impose various civil or criminal sanctions for failure to comply with regulatory requirements,
including withdrawal of product approval.
Healthcare reform measures and other statutory or regulatory changes could adversely affect our business.*
The United States and some foreign jurisdictions have enacted or are considering a number of legislative and regulatory proposals
to change the healthcare system in ways that could affect our potential royalty providers’ ability to sell products i n which we have
ownership or and royalty interests, if approved, profitably. Among policy makers and payors in the United States and elsewhere, there is
significant interest in promoting changes in healthcare systems with the stated goals of containing healthcare costs, improving quality and
expanding access. In the United States, the pharmaceutical industry has been a particular focus of these efforts and has been significantly
affected by major legislative initiatives. Since January 2017, President Trump signed several executive orders and other directives designed
to delay, circumvent, or loosen certain requirements mandated by ACA. Concurrently, Congress considered legislation that would repeal or
repeal and replace all or part of ACA. While Congress has not passed comprehensive repeal legislation, several bills affecting the
implementation of certain taxes under the ACA have been signed into law. The Tax Cuts and Jobs Act of 2017, or Tax Act, includes a
provision repealing, effective January 1, 2019, the tax-based shared responsibility payment imposed by ACA on certain individuals who
fail to maintain qualifying health coverage for all or part of a year that is
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commonly referred to as the “individual mandate”. In addition, the 2020 federal spending package permanently eliminated, effective
January 1, 2020, the ACA-mandated “Cadillac” tax on high-cost employer-sponsored health coverage and medical device tax and, effective
January l, 2021, also eliminated the health insurer tax. The Bipartisan Budget Act of 2018, or the BBA, among other things, amends the
ACA, effective January 1, 2019, to increase from 50 percent to 70 percent the point-of-sale discount that is owed by pharmaceutical
manufacturers who participate in Medicare Part D and close the coverage gap in most Medicare drug plans, commonly referred to as the
“donut hole”. On, June 17, 2021, the U.S. Supreme Court dismissed a challenge on procedural grounds that argued the ACA is
unconstitutional in its entirety because the “individual mandate” was repealed by Congress. Thus, the ACA will remain in effect in its
current form. Further, prior to the U.S. Supreme Court ruling, President Biden issued an executive order that initiated a special enrollment
period from February 15, 2021 through August 15, 2021 for purposes of obtaining health insurance coverage through the ACA
marketplace. The executive order also instructed certain governmental agencies to review and reconsider their existing policies and rules
that limit access to healthcare, including among others, reexamining Medicaid demonstration projects and waiver programs that include
work requirements, and policies that create unnecessary barriers to obtaining access to health insurance coverage through Medicaid or the
ACA. It is possible that the ACA will be subject to judicial or Congressional challenges in the future. It is unclear how other such
challenges, and the healthcare reform measures will impact the ACA and our business.
Other legislative changes have also been proposed and adopted since the ACA was enacted. For example, the Budget Control Act
of 2011 resulted in aggregate reductions in Medicare payments to providers of up to two percent per fiscal year, starting in 2013 and, due to
subsequent legislative amendments to the statute, including the BBA, will remain in effect through 2030 unless additional Congressional
action is taken. However, COVID-19 relief support legislation suspended the 2% Medicare sequester from May 1, 2020 through December
31, 2021. In addition, the American Taxpayer Relief Act of 2012, among other things, reduced Medicare payments to several types of
providers and increased the statute of limitations period for the government to recover overpayments to providers from three to five years.
Such laws, and others that may affect our business that have been recently enacted or may in the future be enacted, may result in additional
reductions in Medicare and other healthcare funding.
Also, there has been heightened governmental scrutiny recently in the U.S. over pharmaceutical pricing practices in light of the
rising cost of prescription drugs and biologics. Such scrutiny has resulted in several recent Congressional inquiries and proposed and
enacted federal and state legislation designed to, among other things, bring more transparency to product pricing, review the relationship
between pricing and manufacturer patient programs, and reform government program reimbursement methodologies for products. At the
federal level, the Trump administration used several means to propose or implement drug pricing reform, including through federal budget
proposals, executive orders and policy initiatives. For example, on July 24, 2020 and September 13, 2020, the Trump administration
announced several executive orders related to prescription drug pricing that attempt to implement several of the administration’s proposals.
The FDA also released a final rule, effective November 30, 2020, implementing a portion of the importation executive order providing
guidance for states to build and submit importation plans for drugs from Canada. Further, on November 20, 2020, the U.S. Department of
Health and Human Services, or HHS finalized a regulation removing safe harbor protection for price reductions from pharmaceutical
manufacturers to plan sponsors under Part D, either directly or through pharmacy benefit managers, unless the price reduction is required by
law. The implementation of the rule has been delayed by the Biden administration from January 1, 2022 to January 1, 2023 in response to
ongoing litigation. The rule also creates a new safe harbor for price reductions reflected at the point-of-sale, as well as a new safe harbor for
certain fixed fee arrangements between pharmacy benefit managers and manufacturers, the implementation of which have also been
delayed pending review by the Biden administration until January 1, 2023. On November 20, 2020, the Centers for Medicare & Medicaid
Services, or CMS issued an interim final rule implementing President Trump’s Most Favored Nation executive order, which would tie
Medicare Part B payments for certain physician-administered drugs to the lowest price paid in other economically advanced countries,
effective January 1, 2021. As a result of litigation challenging the Most Favored Nation model, on August 10, 2021, CMS published a
proposed rule that seeks to rescind the Most Favored Nation Model interim final rule. In July 2021, the Biden administration released an
executive order, “Promoting Competition in the American Economy,” with multiple provisions aimed at prescription drugs. In response to
Biden’s executive order, on September 9, 2021, HHS released a Comprehensive Plan for Addressing High Drug Prices that outlines
principles for drug pricing reform and sets out a variety of potential legislative policies that Congress could pursue to advance these
principles. In addition, Congress is considering drug pricing as part of the budget reconciliation process. At the state level, legislatures have
increasingly passed legislation and implemented regulations designed to control pharmaceutical and biological
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product pricing, including price or patient reimbursement constraints, discounts, and restrictions on certain product access. In some cases,
such legislation and regulations have been designed to encourage importation from other countries and bulk purchasing.
An expansion in the government’s role in the U.S. healthcare industry may cause general downward pressure on the prices of
prescription drug products, lower reimbursements for providers, and reduced product utilization, any of which could adversely affect our
business and results of operations. Moreover, there has been heightened governmental scrutiny in the United States of pharmaceutical
pricing practices in light of the rising cost of prescription drugs and biologics. Such scrutiny has resulted in several recent congressional
inquiries and proposed and enacted federal and state legislation designed to, among other things, bring more transparency to product
pricing, review the relationship between pricing and manufacturer patient programs, and reform government program reimbursement
methodologies for products. We cannot know what form any such new legislation may take or the market’s perception of how such
legislation would affect us. Any reduction in reimbursement from government programs may result in a similar reduction in payments from
private payors. The implementation of cost containment measures or other healthcare reforms may prevent our potential royalty providers
from being able to generate revenue, attain profitability, develop, or commercialize our current product candidates in which we have an
ownership or royalty interest.
We and our potential milestone and royalty providers are subject to various state and federal healthcare-related laws and regulations
that if violated may impact the commercialization of our product candidates for which we possess milestone or royalty rights or could
subject us to significant fines and penalties.
Our operations may be directly or indirectly subject to various state and federal healthcare laws, including the federal AntiKickback Statute, the federal False Claims Act and state and federal data privacy and security laws. These laws may impact, among other
things, the commercial operations for any of our product candidates that may be approved for commercial sale.
The federal Anti-Kickback Statute prohibits, among other things, persons and entities from knowingly and willfully soliciting,
offering, receiving or providing any remuneration, directly or indirectly, in cash or in kind, in exchange for or to induce either the referral of
an individual for, or the furnishing or arranging for the purchase, lease, or order of a good or service for which payment may be made under
a federal healthcare program, such as the Medicare and Medicaid programs. The ACA modified the federal Anti-Kickback Statute’s intent
requirement so that a person or entity no longer needs to have actual knowledge of the statute or the specific intent to violate it to have
committed a violation. In addition, several courts have interpreted the statute’s intent requirement to mean that if any one purpose of an
arrangement involving remuneration is to induce referrals of federal healthcare covered business, the statute has been violated. The AntiKickback Statute is broad and prohibits many arrangements and practices that are lawful in businesses outside of the healthcare industry.
The federal false claims laws, including the False Claims Act, and civil monetary penalties laws prohibit, among other things,
persons and entities from knowingly filing, or causing to be filed, a false claim to, or the knowing use of false statements to obtain payment
from the federal government. Certain suits filed under the False Claims Act, known as “qui tam” actions, can be brought by any individual
on behalf of the government and such individual, commonly known as a “whistleblower” or “relator,” may share in any amounts paid by
the entity to the government in fines or settlement. The filing of qui tam actions has caused a number of pharmaceutical, medical device and
other healthcare companies to have to defend and/or settle a False Claims Act action.
The Federal Health Insurance Portability and Accountability Act of 1996 (“HIPAA”) created new federal criminal statutes that
prohibit, among other things, executing a scheme to defraud any healthcare benefit program, including a private payor, or falsifying,
concealing or covering up a material fact or making any materially false, fictitious or fraudulent statement in connection with the delivery
of, or payment for, health care benefits, items or services.
HIPAA, as amended by the Health Information Technology and Clinical Health Act, and its implementing regulations, also
imposes certain requirements relating to the privacy, security and transmission of individually identifiable health information by entities
subject to the law, such as certain healthcare providers, health plans, and healthcare
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clearinghouses as well as their respective business associates and their subcontractors that perform certain functions or activities that
involve the use or disclosure of protected health information on their behalf.
Many states also have adopted laws similar to each of the federal laws described above, some of which apply to healthcare items or
services reimbursed by any source, not only federal healthcare programs, such as the Medicare and Medicaid programs. In addition, some
states have laws that require pharmaceutical companies to comply with the pharmaceutical industry’s voluntary compliance guidelines and
the applicable compliance guidance promulgated by the federal government. Additionally, certain state and local laws require the
registration of pharmaceutical sales representatives, restrict payments that may be made to healthcare providers and other potential referral
sources, and require manufacturers to report information related to payments and other transfers of value to physicians and other healthcare
providers. Further, some states have laws governing the privacy and security of health information in certain circumstances, many of which
are not preempted by HIPAA and differ from each other in significant ways and may not have the same effect, thus complicating
compliance efforts.
Because of the breadth of these laws, and the narrowness of the statutory exceptions and regulatory safe harbors available, it is
possible that some of our or our potential milestone and royalty providers’ business activities could be subject to challenge under one or
more of such laws.
If we or our potential milestone and royalty providers are found to be in violation of any of the laws and regulations described
above or other applicable state and federal healthcare laws, we or our potential milestone and royalty providers may be subject to penalties,
including significant civil, criminal, and administrative penalties, damages, fines, disgorgement, imprisonment, integrity oversight and
reporting obligations, reputational harm, exclusion from government healthcare reimbursement programs and the curtailment or
restructuring of our or our potential milestone and royalty providers’ operations, any of which could have a material adverse effect on our
business and results of operations. In addition, we and our licensees may be subject to certain analogous foreign laws and violations of such
laws could result in significant penalties.
We are subject to the U.S. Foreign Corrupt Practices Act and other anti-corruption laws, as well as export control laws, import and
customs laws, trade and economic sanctions laws and other laws governing our operations.*
We are subject to the U.S. Foreign Corrupt Practices Act and other anti-corruption laws, as well as export control laws, import and
customs laws, trade and economic sanctions laws and other laws governing our operations. Our operations are subject to anti-corruption
laws including the U.S. Foreign Corrupt Practices Act of 1977, as amended the (“FCPA”), the U.S. domestic bribery statute contained in 18
U.S.C. §201, the U.S. Travel Act, and other anti-corruption laws that apply in countries where we do business. The FCPA and these other
laws generally prohibit us and our employees and intermediaries from authorizing, promising, offering, or providing, directly or indirectly,
improper or prohibited payments, or anything else of value, to government officials or other persons to obtain or retain business or gain
some other business advantage. We and the royalty agreement counterparties and licensees who generate our royalties operate in a number
of jurisdictions that pose a high risk of potential FCPA violations, and we participate in collaborations and relationships with third parties
whose corrupt or illegal activities could potentially subject us to liability under the FCPA or local anti-corruption laws, even if we do not
explicitly authorize or have actual knowledge of such activities. In addition, we cannot predict the nature, scope or effect of future
regulatory requirements to which our international operations might be subject or the manner in which existing laws might be administered
or interpreted. We are also subject to other laws and regulations governing our international operations, including regulations administered
by the governments of the United States and authorities in the European Union, including applicable export control regulations, economic
sanctions and embargoes on certain countries and persons, anti-money laundering laws, import and customs requirements and currency
exchange regulations, collectively referred to as the Trade Control laws. There is no assurance that we will be completely effective in
ensuring our compliance with all applicable anti-corruption laws, including the FCPA or other legal requirements, including Trade Control
laws. If we are not in compliance with the FCPA and other anticorruption laws or Trade Control laws, we may be subject to criminal and
civil penalties, disgorgement and other sanctions and remedial measures, and legal expenses, which could have an adverse impact on our
business, financial condition, results of operations and liquidity. Likewise, any investigation of any potential violations of the FCPA, other
anti-corruption laws or Trade Control laws by the United States or other authorities could also have an adverse impact on our reputation,
our business, financial condition and results of operations. Efforts to ensure that our business arrangements with third parties will comply
with applicable
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healthcare laws and regulations will involve substantial costs. Because of the breadth of these laws and the narrowness of the statutory
exceptions and safe harbors available, it is possible that some of our business activities or our business arrangements with third parties
could be subject to challenge under one or more of such laws. It is possible that governmental authorities will conclude that our business
practices or the business practices of the royalty agreement counterparties and licensees who generate our royalties may not comply with
current or future statutes, regulations or case law involving applicable fraud and abuse or other healthcare laws and regulations. If our
operations or the operations of the royalty agreement counterparties and licensees who generate our royalties are found to be in violation of
any of these laws or any other governmental regulations, we or the royalty agreement counterparties and licensees who generate our may be
subject to significant criminal, civil and administrative sanctions, including monetary penalties, damages, fines, disgorgement, individual
imprisonment and exclusion from participation in government-funded healthcare programs, such as Medicare and Medicaid, additional
reporting requirements and oversight if we or the royalty agreement counterparties and licensees who generate our royalties become subject
to a corporate integrity agreement or similar agreement to resolve allegations of non-compliance with these laws, reputational harm, and we
or marketers of products that generate our royalties may be required to curtail or restructure operations, any of which could adversely affect
our ability to operate our business and our results of operations. The risk of our being found in violation of these laws is increased by the
fact that many of them have not been fully interpreted by the regulatory authorities or the courts, and their provisions are open to a variety
of interpretations. Any action against us for violation of these laws, even if we successfully defend against it, could cause us to incur
significant legal expenses and divert our management’s attention from the operation of our business. The shifting compliance environment
and the need to build and maintain robust and expandable systems to comply with multiple jurisdictions with different compliance and/or
reporting requirements increases the possibility that a healthcare company may run afoul of one or more of the requirements.
As we or our potential milestone and royalty providers do more business internationally, we will be subject to additional political,
economic and regulatory uncertainties.
We or our potential milestone and royalty providers may not be able to operate successfully in any foreign market. We believe
that because the pharmaceutical industry is global in nature, international activities will be a significant part of future business activities and
when and if we or our potential milestone and royalty providers are able to generate income, a substantial portion of that income will be
derived from product sales and other activities outside the United States. Foreign regulatory agencies often establish standards different
from those in the United States, and an inability to obtain foreign regulatory approvals on a timely basis could put us at a competitive
disadvantage or make it uneconomical to proceed with a product or product candidate’s development. International sales may be limited or
disrupted by many factors, including without limitation:
●

imposition of government controls;

●

export license requirements;

●

political or economic instability;

●

trade restrictions;

●

changes in tariffs;

●

restrictions on repatriating profits;

●

exchange rate fluctuations; and

●

withholding and other taxation.
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General Risk Factors
Our share price may be volatile, and there may not be an active trading market for our common stock, Series A Preferred Stock or our
Series B Preferred Stock.*
There can be no assurance that the market price of our common stock will not decline below its present market price. Additionally,
there may not be an active trading market for our common stock, Series A Preferred Stock or depositary shares representing interests in our
Series B Preferred Stock. The market prices of biotechnology companies have been and are likely to continue to be highly volatile.
Fluctuations in our operating results and general market conditions for biotechnology stocks could have a significant impact on the volatility
of our stock price or the existence of an active trading market for our common stock, Series A Preferred Stock or depositary shares
representing interests in our Series B Preferred Stock. We have experienced significant volatility in the price of our common stock. From
January 1, 2021, through November 1, 2021, the share price of our common stock has ranged from a high of $44.50 to a low of $20.63.
From January 1, 2021, through November 1, 2021, the share price of our Series A Preferred Stock has ranged from a high of $27.57 to a
low of $24.88. From April 12, 2021, through November 1, 2021, the share price of our Series B Preferred Stock has ranged from a high of
$27.95 to a low of $24.05. Additionally, we have two significant holders of our common stock that could affect the liquidity of our stock
and have a significant negative impact on our stock price if the holders were to quickly sell their ownership positions.
Our results of operations and liquidity needs could be materially negatively affected by market fluctuations or an economic downturn.
Our results of operations could be materially negatively affected by economic conditions generally, both in the United States and
elsewhere around the world. Concerns over inflation, energy costs, geopolitical issues, the availability and cost of credit, and the U.S.
financial markets have in the past contributed to, and may continue in the future contribute to, increased volatility and diminished
expectations for the economy and the markets. Domestic and international equity markets periodically experience heightened volatility and
turmoil. These events may have an adverse effect on us. In the event of a market downturn, our results of operations could be adversely
affected by those factors in many ways, including making it more difficult for us to raise funds if necessary, and our stock price may
decline.
We have issued equity securities, and may issue additional equity securities from time to time, that materially and adversely affect the
price of our common stock, including our Series X preferred stock, Series A Preferred Stock and depositary shares representing
interests in our Series B Preferred Stock.*
We expect that significant additional capital will be needed in the future to continue our planned operations. To the extent we raise
additional capital by issuing equity securities, our stockholders may experience substantial dilution. We may sell common stock,
convertible securities or other equity securities in one or more transactions at prices and in such a manner as we determine from time to
time, including pursuant to our 2018 Common Stock ATM Agreement, as amended, and 2021 Series B Preferred Stock ATM Agreement. If
we sell common stock, convertible securities or other equity securities in more than one transaction, investors may be materially diluted by
subsequent sales. These sales may also result in material dilution to our existing stockholders, and new investors could gain rights superior
to our existing stockholders. If we issue additional equity securities, the price of our common stock may be materially and adversely
affected.
As of September 30, 2021, there were 5,003 shares of Series X preferred stock issued and outstanding. Each share of Series X
preferred stock is convertible into 1,000 shares of registered common stock. The total number of shares of common stock issuable upon
conversion of all issued Series X preferred stock would be 5,003,000 shares. Each share is convertible at the option of the holder at any
time, provided that the holder will be prohibited from converting into common stock if, as a result of such conversion, the holder, together
with its affiliates, would beneficially own a number of shares above a conversion blocker, which was initially set at 19.99% of our total
common stock then issued and outstanding immediately following the conversion of such shares. A holder of Series X preferred shares may
elect to increase or decrease the conversion blocker above or below 19.99% on 61 days’ notice, provided the conversion blocker does not
exceed the limits under Nasdaq Marketplace Rule 5635(b), to the extent then applicable. If holders of our Series X convertible preferred
stock elect to convert their preferred shares into common stock such conversion would dilute our
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currently outstanding common stock both in number and in earnings per share. BVF (and its affiliates), as current holders of all shares of
our Series X preferred stock, would, if they converted all such shares to common stock, obtain majority voting control of the Company. In
February 2020, Biotechnology Value Fund, L.P. (“BVF”), the holders of Series Y convertible preferred shares, elected to increase the
beneficial ownership limitation to 50% and on April 15, 2020, BVF converted all of their shares of Series Y preferred stock into 1,252,772
shares of common stock. As of September 30, 2021, BVF owned approximately 31.2% of our total outstanding shares of common stock,
and if all of the Series X convertible preferred shares were converted, BVF would own 52.3% of our total outstanding shares of common
stock. Additionally, as of April 9, 2021, we had issued and outstanding 984,000 shares of Series A Preferred Stock and 1,600,000
depositary shares, each representing a 1/1000th fractional interest in a share of our Series B Preferred Stock.
In addition, funding from collaboration partners and others has in the past and may in the future involve issuance by us of our
common stock. We cannot be certain how the purchase price of such shares, the relevant market price or premium, if any, will be
determined or when such determinations will be made.
Any issuance by us of equity securities, whether through an underwritten public offering, an at the market offering, a private
placement, in connection with a collaboration or otherwise could result in dilution in the value of our issued and outstanding shares, and a
decrease in the trading price of our common stock.
We may sell additional equity or debt securities to fund our operations, which may result in dilution to our stockholders and impose
restrictions on our business.*
In order to raise additional funds to support our operations, we may sell additional equity or convertible debt securities, which
would result in dilution to our stockholders and/or debt securities which may impose restrictive covenants that would adversely impact our
business. The sale of additional equity or convertible debt securities could result in additional dilution or result in other rights or obligations
that adversely affect our stockholders. For example, holders of shares of our Series A Preferred Stock are entitled to receive, when and as
declared by our Board of Directors, out of funds legally available for the payment of dividends, cumulative cash dividends at the rate of
8.625% of the $25.00 liquidation preference per year (equivalent to $2.15625 per year). Additionally, holders of depositary shares
representing interests in our Series B Preferred Stock are entitled to receive, when and as declared by our Board of Directors, out of funds
legally available for the payment of dividends, cumulative cash dividends at the rate of 8.375% of the $25,000 liquidation preference per
share of Series B Preferred Stock ($25.00 per depositary share) per year (equivalent to $2,093.75 per year per share or $2.09375 per year
per depositary share). The incurrence of indebtedness would result in increased fixed payment obligations and could also result in certain
restrictive covenants, such as limitations on our ability to incur additional debt, limitations on our ability to acquire, sell or license
intellectual property rights and other operating restrictions that could adversely impact our ability to conduct our business. If we are unable
to expand our operations or otherwise capitalize on our business opportunities, our business, financial condition and results of operations
could be materially adversely affected.
Our organizational documents contain provisions that may prevent transactions that could be beneficial to our stockholders and may
insulate our management from removal.
Our charter and by-laws:
●

require certain procedures to be followed and time periods to be met for any stockholder to propose matters to be considered at
annual meetings of stockholders, including nominating directors for election at those meetings; and

●

authorize our Board of Directors to issue up to 1,000,000 shares of preferred stock without stockholder approval and to set the
rights, preferences and other designations, including voting rights, of those shares as the Board of Directors may determine.

In addition, we are subject to the provisions of Section 203 of the Delaware General Corporation Law (the “DGCL”), that may
prohibit large stockholders, in particular those owning 15% or more of our outstanding common stock, from merging or combining with us.
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These provisions of our organizational documents and the DGCL, alone or in combination with each other, may discourage
transactions involving actual or potential changes of control, including transactions that otherwise could involve payment of a premium over
prevailing market prices to holders of common stock, could limit the ability of stockholders to approve transactions that they may deem to
be in their best interests, and could make it considerably more difficult for a potential acquirer to replace management.
As a public company in the United States, we are subject to the Sarbanes-Oxley Act. We have determined our disclosure controls and
procedures and our internal control over financial reporting are effective. We can provide no assurance that we will, at all times, in the
future be able to report that our internal controls over financial reporting are effective.
Companies that file reports with the SEC, including us, are subject to the requirements of Section 404 of the Sarbanes-Oxley Act
of 2002 (“SOX”). Section 404 requires management to establish and maintain a system of internal control over financial reporting, and
annual reports on Form 10-K filed under the Securities Exchange Act of 1934, as amended (the “Exchange Act”), must contain a report
from management assessing the effectiveness of our internal control over financial reporting. Ensuring we have adequate internal financial
and accounting controls and procedures in place to produce accurate financial statements on a timely basis is a time-consuming effort that
needs to be re-evaluated frequently. Failure on our part to have effective internal financial and accounting controls would cause our
financial reporting to be unreliable, could have a material adverse effect on our business, operating results, and financial condition, and
could cause the trading price of our common stock to fall.
Our ability to use our net operating loss carry-forwards and other tax attributes will be substantially limited by Section 382 of the U.S.
Internal Revenue Code.
Under the federal income tax law, federal net operating losses incurred in 2018 and in future years may be carried forward
indefinitely, but the deductibility of such federal net operating losses is limited. It is uncertain if and to what extent various states will
conform to the federal tax law. In addition, Section 382 of the U.S. Internal Revenue Code of 1986, as amended, and corresponding
provisions of state law, generally limit the ability of a corporation that undergoes an “ownership change” to utilize its net operating loss
carry-forwards (“NOLs”) and certain other tax attributes against any taxable income in taxable periods after the ownership change. The
amount of taxable income in each taxable year after the ownership change that may be offset by pre-change NOLs and certain other prechange tax attributes is generally equal to the product of (a) the fair market value of the corporation’s outstanding shares (or, in the case of a
foreign corporation, the fair market value of items treated as connected with the conduct of a trade or business in the United States)
immediately prior to the ownership change and (b) the long-term tax exempt rate (i.e., a rate of interest established by the U.S. Internal
Revenue Service that fluctuates from month to month). In general, an “ownership change” occurs whenever the percentage of the shares of
a corporation owned, directly or indirectly, by “5-percent shareholders” (within the meaning of Section 382 of the Internal Revenue Code)
increases by more than 50 percentage points over the lowest percentage of the shares of such corporation owned, directly or indirectly, by
such “5-percent shareholders” at any time over the preceding three years.
Based on an analysis under Section 382 of the Internal Revenue Code (which subjects the amount of pre-change NOLs and certain
other pre-change tax attributes that can be utilized to an annual limitation), we experienced ownership changes in 2009 and 2012, which
substantially limit the future use of our pre-change NOLs and certain other pre-change tax attributes per year. In February 2017, we
completed an equity financing for net proceeds of $24.8 million which triggered an additional ownership change under Section 382 that
significantly impacted the availability of our tax attributes against future income. Further, due to the existence of a net unrealized built-in
loss at the ownership change date, Section 382 further limits our ability to fully utilize the tax deductions associated with certain of our
assets, including depreciation and amortization deductions recognized during the 60-month period following the ownership change ending
in 2022. Although these deductions will occur in the post-change period, Section 382 treats the deductions as pre-change losses subject to
the annual 382 limitation. As of September 30, 2021, we have excluded the NOLs and research and development credits that will expire as
a result of the annual limitations. To the extent that we do not utilize our carry-forwards within the applicable statutory carry-forward
periods, either because of Section 382 limitations or the lack of sufficient taxable income, the carry-forwards will also expire unused.
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The 2017 tax reform law, as modified by 2020 tax legislation, and possible future changes in tax laws or regulations could adversely
affect our business and financial condition.
On December 22, 2017, President Trump signed into law comprehensive tax legislation (the “Tax Cuts and Jobs Act”) that
significantly revised the Internal Revenue Code of 1986, as amended (the “Code”). Future guidance from the U.S. Internal Revenue Service
and other tax authorities with respect to the Tax Cuts and Jobs Act may affect us, and certain aspects of the Tax Cuts and Jobs Act could be
repealed or modified in future legislation. For example, on March 27, 2020, the CARES Act was enacted, which includes changes to the tax
provisions that benefit business entities and makes certain technical corrections to the Tax Cuts and Jobs Act. On June 29, 2020, California
Assembly Bill 85 (AB 85) was signed into law, which suspends the use of California net operating losses and limits the use of California
research tax credits for tax years beginning in 2020 and before 2023. Changes in corporate tax rates, the realization of net deferred tax assets
relating to our U.S. operations, the taxation of foreign earnings, and the deductibility of expenses under the Tax Cuts and Jobs Act, the
CARES Act, or future tax reform legislation could have a material impact on the value of our deferred tax assets, could result in significant
one-time charges in the current or future taxable years, and could increase our future U.S. tax expense. The foregoing items, as well as any
other future changes in tax laws, could have a material adverse effect on our business, cash flow, financial condition, or results of
operations. In addition, it is uncertain if and to what extent various states will conform to the Tax Cuts and Jobs Act, the CARES Act, or any
newly enacted federal tax legislation.
Stockholder and private lawsuits, and potential similar or related lawsuits, could result in substantial damages, divert management’s
time and attention from our business, and have a material adverse effect on our business, financial condition and results of operations.
Securities-related class action and stockholder derivative litigation has often been brought against companies, including many
biotechnology companies, which experience volatility in the market price of their securities. This risk is especially relevant for us because
biotechnology and biopharmaceutical companies often experience significant stock price volatility in connection with their product
development programs.
It is possible that suits will be filed, or allegations received from stockholders, naming us and/or our officers and directors as
defendants. These potential lawsuits are subject to inherent uncertainties, and the actual defense and disposition costs will depend upon
many unknown factors. The outcome of these lawsuits is uncertain. We could be forced to expend significant time and resources in the
defense of these suits, and we may not prevail. In addition, we may incur substantial legal fees and costs in connection with these lawsuits.
Although we carry insurance to protect us from such claims, our insurance may not provide adequate coverage. It is possible that we could,
in the future, incur judgments or enter into settlements of claims for monetary damages. A decision adverse to our interests on these actions
could result in the payment of substantial damages, or possibly fines, and could have a material adverse effect on our cash flow, results of
operations and financial position.
Monitoring, initiating and defending against legal actions, including any currently pending litigation, are time-consuming for our
management, are likely to be expensive and may detract from our ability to fully focus our internal resources on our business activities. The
outcome of litigation is always uncertain, and in some cases could include judgments against us that require us to pay damages, enjoin us
from certain activities, or otherwise affect our legal or contractual rights, which could have a significant adverse effect on our business. In
addition, the inherent uncertainty of any future litigation could lead to increased volatility in our stock price and a decrease in the value of
an investment in our common stock.
ITEM 2. UNREGISTERED SALES OF EQUITY SECURITIES AND USE OF PROCEEDS
None.
ITEM 3. DEFAULTS UPON SENIOR SECURITIES
None.
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ITEM 4. MINE SAFETY DISCLOSURES
Not applicable.
ITEM 5. OTHER INFORMATION
None.
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ITEM 6. EXHIBITS
Incorporation By Reference
Exhibit
Number

Exhibit Description

Form

SEC File No.

Exhibit

Filing Date

3.1

Certificate of Incorporation of XOMA Corporation

8-K

000-14710

3.1

01/03/2012

3.2

Certificate of Amendment of Certificate of Incorporation of XOMA
Corporation

8-K

000-14710

3.1

05/31/2012

Certificate of Amendment of Amended Certificate of Incorporation of
XOMA Corporation

8-K

000-14710

3.1

05/28/2014

Certificate of Amendment to the Amended Certificate of Incorporation
of XOMA Corporation

8-K

000-14710

3.1

10/18/2016

Certificate of Designation of Preferences, Rights and Limitations of
Series X Convertible Preferred Stock

8-K

000-14710

3.1

02/16/2017

Certificate of Designation of Preferences, Rights and Limitations of
8.625% Series A Cumulative Perpetual Preferred Stock

8-K

000-14710

3.1

12/11/2020

Certificate of Designation of Preferences, Rights and Limitations of
8.375% Series B Cumulative Perpetual Preferred Stock

8-K

000-39801

3.1

04/08/2021

Certificate of Correction of the Certificate of Designation of 8.375%
Series B Cumulative Perpetual Preferred Stock dated June 9, 2021

10-Q

001-39801

3.8

08/05/2021

Certificate of Amendment to the Certificate of Designation of 8.375%
Series B Cumulative Perpetual Preferred Stock of XOMA Corporation.

8-K

001-39801

3.1

08/05/2021

3.10

By-laws of XOMA Corporation

8-K

000-14710

3.2

01/03/2012

4.1

Reference is made to Exhibits 3.1, 3.2, 3.3, 3.4, 3.5, 3.6, 3.7, 3.8, 3.9
and 3.10

4.2

Specimen of Common Stock Certificate

8-K

000-14710

4.1

01/03/2012

4.3

Deposit Agreement, dated effective April 9, 2021, by and among
XOMA Corporation, American Stock Transfer & Trust Company,
LLC, as depositary, and the holders of the depositary receipts issued
thereunder

8-K

000-39801

4.1

04/08/2021

4.4

Form of Warrant (May 2018 Warrant)

10-Q

000-14710

4.6

08/07/2018

4.5

Form of Warrant (March 2019 Warrant)

10-Q

000-14710

4.7

05/06/2019

10.1

At Market Issuance Sales Agreement, dated August 5, 2021, by and
between XOMA Corporation and B. Riley Securities, Inc.

8-K

001-39801

10.1

08/05/2021

3.3
3.4
3.5
3.6
3.7
3.8
3.9

10.2 +#

Royalty Purchase Agreement, dated July 14, 2021, by and among
XOMA (US) LLC and Kuros Royalty Fund (US) LLC
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Incorporation By Reference
Exhibit
Number

Exhibit Description

Form

31.1+

Certification of Chief Executive Officer, as required by Rule 13a-14(a)
or Rule 15d-14(a)

31.2+

Certification of Chief Financial Officer, as required by Rule 13a-14(a)
or Rule 15d-14(a)
Certification of Chief Executive Officer and Chief Financial Officer, as
required by Rule 13a-14(b) or Rule 15d-14(b) and Section 1350 of
Chapter 63 of Title 18 of the United States Code (18 U.S.C. §1350)(1)

32.1+

101.INS+

Inline XBRL Instance Document

101.SCH+

Inline XBRL Schema Document

101.CAL+

Inline XBRL Calculation Linkbase Document

101.DEF+

Inline XBRL Definition Linkbase Document

101.LAB+

Inline XBRL Labels Linkbase Document

101.PRE +

Inline XBRL Presentation Linkbase Document

104

SEC File No.

Exhibit

Filing Date

Cover Page Interactive Data File (formatted as Inline XBRL and
contained in Exhibit 101)

+

Filed
herewith

#

Portions of this exhibit (indicated by asterisks) have been omitted as the Registrant has determined that (i) the omitted information is
not material and (ii) the omitted material is of the type that the Registrant treats as private or confidential.
(1) This certification accompanies the Form 10-Q to which it relates, is not deemed filed with the Securities and Exchange Commission
and is not to be incorporated by reference into any filing of the Registrant under the Securities Act of 1933, as amended, or the
Securities Exchange Act of 1934, as amended (whether made before or after the date of the Form 10-Q), irrespective of any general
incorporation language contained in such filing.
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SIGNATURES
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its
behalf by the undersigned, thereunto duly authorized.
XOMA Corporation
Date: November 4, 2021

By:

/s/ JAMES R. NEAL
James R. Neal
Chief Executive Officer (principal executive officer) and
Director

Date: November 4, 2021

By:

/s/ THOMAS BURNS
Thomas Burns
Senior Vice President, Finance and Chief Financial Officer
(principal financial and principal accounting officer)
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Exhibit 10.2
[*] = Certain confidential information contained in this document, marked by brackets, has been
omitted because it is both (i) not material and (ii) is the type that the registrant treats as private or
confidential.

ROYALTY PURCHASE AGREEMENT
dated as of July 14, 2021
among
KUROS BIOSCIENCES AG, as Swiss Parent

KUROS US LLC, as US Parent
KUROS ROYALTY FUND (US) LLC, as Seller,
and
XOMA (US) LLC, as Purchaser

TABLE OF CONTENTS
Page

Article I DEFINED TERMS AND RULES OF CONSTRUCTION
Section 1.1
Defined Terms.
Section 1.2
Rules of Construction.
Article II PURCHASE AND SALE OF THE PURCHASED ROYALTY PAYMENTS
Section 2.1
Purchase and Sale.
Section 2.2
Purchase Price.
Section 2.3
No Assumed Obligations.
Section 2.4
Excluded Assets.
Article III REPRESENTATIONS AND WARRANTIES OF SELLER
Section 3.1
Organization.
Section 3.2
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ROYALTY PURCHASE AGREEMENT
T h i s ROYALTY PURCHASE AGREEMENT (this “Agreement”) dated as of July 14, 2021 (the
“Effective Date”), is among KUROS BIOSCIENCES AG, a corporation organized and existing under the
laws of Switzerland, located at Wagistrasse 25 Schlieren, 8952 Switzerland (“Swiss Parent”), KUROS US
LLC, a Delaware limited liability company and a wholly-owned subsidiary of Swiss Parent (“US Parent”),
KUROS ROYALTY FUND (US) LLC , a Delaware limited liability company and a wholly-owned
subsidiary of US Parent (“Seller”, and together with Swiss Parent and US Parent, collectively, the “Seller
Parties” and, individually, each a “Seller Party”) and XOMA (US) LLC, a Delaware limited liability
company with its principal place of business at 2200 Powell Street, Suite 310, Emeryville, California 94608
(“Purchaser”).
W I T N E S E T H:
WHEREAS, pursuant to the Checkmate License Agreement, Swiss Parent has the right to receive
certain milestone and royalty payments from Checkmate based on the development and sale of Checkmate
Licensed Products (in each case, as defined below); and
WHEREAS, Swiss Parent desires to enter into an arrangement whereby after the date hereof it will
transfer at arm’s length all right, title and interest of Swiss Parent and any of its Affiliates in, to and under the
Checkmate License Agreement and the Transferred IP (as defined below) to US Parent (all of the foregoing,
collectively, the “IP Transfer”) in exchange for the payment by US Parent to Swiss Parent of the book value
of such assets and the right to receive the Kuros Milestone Payments (as defined below); and
WHEREAS, US Parent desires to enter into an arrangement whereby immediately after the IP
Transfer it will contribute to the Seller all of its right, title and interest to the Checkmate Royalty Payments
(as defined below) in exchange for one hundred percent (100%) equity interest in the Seller; and
WHEREAS, Seller desires to sell, assign, transfer, convey and grant to Purchaser, free and clear of all
Liens (as defined below), and Purchaser desires to purchase, acquire and accept from Seller, the Checkmate
Royalty Payments, upon the terms and subject to the conditions set forth in this Agreement.
NOW, THEREFORE, in consideration of the premises and the mutual agreements, representations
and warranties set forth herein and of other good and valuable consideration, the receipt and adequacy of
which are hereby acknowledged, the parties hereto (each a “Party,” and collectively, the “Parties”) covenant
and agree as follows:
ARTICLE I
DEFINED TERMS AND RULES OF CONSTRUCTION
Section 1.1
respective meanings:

Defined Terms. The following terms, as used herein, shall have the following

“Adverse Change” means any event, circumstance or change that could reasonably be expected to result,
individually or in the aggregate, in a material adverse effect on: (a) the legality, validity
1
[*] = Certain confidential information contained in this document, marked by brackets, has been omitted because it is both (i) not
material and (ii) is the type that the registrant treats as private or confidential.

or enforceability of any of the Transaction Documents, the License Agreements or the first-priority security
interest granted pursuant to Section 2.1(c); (b) the right or ability of any Seller Party to perform any of its
obligations under any of the Transaction Documents or under any License Agreement; (c) the right or ability
of any Seller Party to exercise any of its rights or remedies under any License Agreement; (d) the right or
ability of any Seller Party or Purchaser to consummate the transactions contemplated hereunder or under any
of the other Transaction Documents to which it is a party; (e) the right or ability of Purchaser to exercise any
of its rights or remedies under any of the Transaction Documents; (f) the Product IP Rights; (g) the
Checkmate Royalty Payments, including, without limitation, the timing, amount or duration of the
Checkmate Royalty Payments or the right of Purchaser to receive the Checkmate Royalty Payments; or (h)
the Checkmate Licensed Products.
“Affiliate” means, with respect to any Person, any other Person that, directly or indirectly through one or
more intermediaries, Controls or is Controlled by or is under common Control with such Person.
“Agreement” has the meaning set forth in the preamble.
“Applicable Law” means, with respect to any Person, all laws, rules, regulations and orders of Governmental
Authorities applicable to such Person or any of its properties or assets.
“Associate” means any Person’s Subsidiary or other Affiliate and the respective Representatives of such
Subsidiary or other Affiliate.
“Bankruptcy Event” means the occurrence of any of the following in respect of a Person: (a) an admission
in writing by such Person of its inability to pay its debts generally or a general assignment by such Person for
the benefit of creditors; (b) the filing of any petition or answer by such Person seeking to adjudicate itself as
bankrupt or insolvent, or seeking for itself any liquidation, winding-up, reorganization, arrangement,
adjustment, protection, relief or composition of such Person or its debts under any Applicable Law relating to
bankruptcy, insolvency, receivership, winding-up, liquidation, reorganization, examination, relief of debtors
or other similar Applicable Law now or hereafter in effect, or seeking, consenting to or acquiescing in the
entry of an order for relief in any case under any such Applicable Law, or the appointment of or taking
possession by a receiver, trustee, custodian, liquidator, examiner, assignee, sequestrator or other similar
official for such Person or for any substantial part of its property; (c) corporate or other entity action taken by
such Person to authorize any of the actions set forth in clause (a) or clause (b) above; or (d) without the
consent or acquiescence of such Person, the entering of an order for relief or approving a petition for relief or
reorganization or any other petition seeking any reorganization, arrangement, composition, readjustment,
liquidation, dissolution or other similar relief under any present or future bankruptcy, insolvency or similar
Applicable Law, or the filing of any such petition against such Person, or, without the consent or
acquiescence of such Person, the entering of an order appointing a trustee, custodian, receiver or liquidator of
such Person or of all or any substantial part of the property of such Person, in each case where such petition
or order shall remain unstayed or shall not have been stayed or dismissed within 90 days from entry thereof;
provided that in the case of an involuntary petition, such Person has not challenged such petition within 90
days thereof.
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“Bill of Sale” means that certain bill of sale dated as of the Closing Date executed by Seller and Purchaser
attached hereto as Exhibit A.
“Business Day” means any day that is not a Saturday, Sunday or other day on which commercial banks in
California are authorized or required by Applicable Law to remain closed.
“CDA” has the meaning set forth in Section 9.9.
“Checkmate” means Checkmate Pharmaceuticals, Inc., a Delaware corporation, having its registered office
at One Broadway, 14th Floor, Cambridge, MA 02142, USA.
“Checkmate Consent” means the Consent and Acknowledgement executed by Checkmate, Purchaser and
Seller, attached hereto as Exhibit B.
“Checkmate License Agreement” means (a) that certain License Agreement dated June 17, 2015, by and
between Kuros Biosciences AG (formerly Cytos Biotechnology Ltd.), a company registered in Switzerland
whose registered office is at Wagistrasse 25, 8952 Schlieren, Switzerland, and Checkmate Pharmaceuticals,
Inc. (formerly Checkmate Pharmaceuticals, LLC), a Delaware corporation, having its registered office at One
Broadway, 14th Floor, Cambridge, MA 02142, USA, as amended by that certain Amendment No. 1 to
License Agreement, effective as of August 15, 2017, and as further amended by the certain Amendment No.
2 to License Agreement, effective as of January 5, 2018, and (b) any New License Agreement relating to one
or more of the Products licensed under the existing Checkmate License Agreement described in clause (a)
(either now or in the future), as amended from time to time.
“Checkmate Licensed Patents ” means “Licensor Patents” as defined in the Checkmate License Agreement
as of the date hereof; provided that [*] Patent of patent families identified by Kuros References [*], which
Kuros and Checkmate have decided by mutual agreement to [*] (namely, said Patents in patent family [*] and
said Patents in patent families [*]).
“Checkmate Licensed Product” means (a) each “Licensed Compound” and “Licensed Product” as defined
in the Checkmate License Agreement, and (b) in the case of a New License Agreement entered into by Seller
in accordance with the terms hereof relating to any of the products listed directly above in subsection (a), the
analogous term for “product,” “licensed product,” “compound” or any comparable concept as defined in the
related New License Agreement.
“Checkmate Royalty Payments” means and includes:
( a ) all future royalty payments payable (i) by Checkmate pursuant to the Checkmate License
Agreement at the times set forth therein, including all royalty payments specified in Section 5.3.1 of the
Checkmate License Agreement, (ii) under any New License Agreement at the applicable times set forth
therein, and/or (iii) if a Terminated Checkmate Licensed Product is developed internally and sold by any of
the Seller Parties or Third Parties on any of the Seller Parties’ behalf, then the royalty payments that would
have been payable under the Checkmate License Agreement or such other License Agreement (as applicable)
with respect to Net Sales of such Product(s) thereunder as applied to Net Sales of such Product(s) by any of
the Seller Parties or Third Parties on any of the Seller Parties’ behalf during the applicable periods as set
forth
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therein, in each of the foregoing (i)-(iii), including (x) Purchaser’s applicable portion of any payments under a
License Agreement in lieu of any such payments (including any amounts payable pursuant to indemnification
obligations in lieu of such payments), (y) any unearned portion of any minimum royalty payment, and (z) any
overdue interest on any such royalty payments;
(b) [*] of the [*] milestone payment paid with respect to [*] under the Checkmate License Agreement
related to [*];
(c) [*] of all other milestone payments payable upon achievement of each such milestone and any
other payments or consideration attributable to, given or exchanged for a license or sublicense or otherwise in
consideration of any of the rights granted under a License Agreement (other than royalty payments subject to
subsection (a) above) (i) by Checkmate pursuant to the Checkmate License Agreement at the time set forth
therein, including all payments specified in Section 5.2 of the Checkmate License Agreement and/or (ii)
under any New License Agreement at the applicable times set forth therein, in each instance, (x) regardless of
whether such milestone is achieved prior to the date hereof, between the date hereof and the Closing Date, or
at any time thereafter and (y) for clarity, such consideration may include any milestone payment, fixed fee,
option fee, license fee, maintenance fee, equity, joint marketing fee, research and development funding in
excess of budgeted cost of performing research and development activities expressly performed pursuant to a
research plan and budget previously agreed to between the parties to such agreement, and any other property,
consideration or thing of value given or exchanged for a license or sublicense or otherwise in consideration of
any of the rights granted under a License Agreement, regardless of how the parties thereto characterize such
payments or consideration;
(d) all accounts (as defined under the UCC) evidencing the rights to the payments and amounts
described in clauses (a)-(c) above; and
(e) all proceeds (as defined under the UCC) of any of the foregoing.
“Checkmate Royalty Reports” means the quarterly written reports set forth in Section 5.3.7 of the
Checkmate License Agreement as of the date hereof.
“Closing” has the meaning set forth in Section 6.1.
“Closing Date” has the meaning set forth in Section 6.1.
“Collateral” means the Collateral (as defined in the Protective Rights Agreement).
“Commercially Reasonable Efforts” means, with respect to the efforts to be expended by a Party with
respect to any objective, the same reasonable, diligent, good faith efforts to accomplish such objective as a
commercially reasonable Person of similar character would normally use to accomplish a similar objective
under similar circumstances. It is understood and agreed that with respect to the research, development and
license of a Product by any of the Seller Parties, such efforts shall be substantially equivalent to those efforts
and resources commonly used by a commercially reasonable Person of similar character as the Seller Parties
(including Swiss Parent) for products owned by it or to which it has rights, which product is at a
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similar stage in its development or product life and is of similar market potential. Commercially Reasonable
Efforts shall be determined on a market-by-market and indication-by-indication basis for a particular Product,
and it is anticipated that the level of effort may be different for different markets, and may change over time,
reflecting changes in the status of the Product and the market(s) involved.
“Control” means the possession, directly or indirectly, of the power to direct or cause the direction of the
management or policies of a Person, whether through the ability to exercise voting power, by contract or
otherwise. “Controlling” and “Controlled” have meanings correlative thereto.
“Disclosure Letter” means the letter (if any) delivered by the Seller Parties to Purchaser at the Closing, in
form and substance acceptable to Purchaser.
“Disposition” or “Dispose” means the sale, transfer, license, lease or other disposition (including any sale
leaseback and any sale of equity interests) of any property by any Person, including any sale, assignment,
transfer or other disposal, with or without recourse, of any notes or accounts receivable or any rights and
claims associated therewith.
“Depository Bank” means Bank of New York Mellon or such other bank or financial institution as may be
agreed between the parties from time to time.
“Disputes” has the meaning set forth in Section 3.11(f).
“Dollar” or the sign “$” means United States dollars.
“EMA” means the European Medicines Agency.
“Excluded Liabilities and Obligations” has the meaning set forth in Section 2.3.
“FDA” means the U.S. Food and Drug Administration and any successor agency thereto.
“First Approval” means the first approval of a New Drug Application (as defined in the Checkmate License
Agreement) or MMA (as defined in the Checkmate License Agreement) for a Licensed Product.
“GAAP” means generally accepted accounting principles in effect in the United States from time to time.
“Governmental Authority ” means the government of the United States, any other nation or any political
subdivision thereof, whether state or local, and any agency, authority (including supranational authority),
commission, instrumentality, regulatory body, self-regulatory body, court, central bank or other Person
exercising executive, legislative, judicial, taxing, regulatory or administrative powers or functions of or
pertaining to government, including the FDA, the EMA and any other government authority in any
jurisdiction.
“Intercompany Debt” has the meaning set forth in Section 3.7.
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“IP Collateral” means (a) all Product IP Rights (i) owned by any of the Seller Parties or any of their
respective Affiliates or (ii) to which any of the Seller Parties or any of their respective Affiliates has a license,
sublicense or other similar right and has the ability to grant a security interest in and to as provided for in this
Agreement or any Transaction Document without violating the terms of any agreement or other arrangement
with any Third Party, and (b) all Regulatory Documentation and Regulatory Approvals (i) owned or held by
or in the name of any of the Seller Parties or any of their respective Affiliates or (ii) to which any of the Seller
Parties or any of their respective Affiliates has any other right, title or interest, in each of the foregoing (i) and
(ii), to the extent such Seller Party or such Affiliate has the ability to grant a security interest in and to as
provided for in this Agreement or any Transaction Document without violating the terms of any agreement or
other arrangement with any Third Party and to the extent permitted under Applicable Law. Without limiting
the foregoing, the “IP Collateral” shall automatically be deemed to include any additional Product IP Rights,
Regulatory Documentation and Regulatory Approvals to which any of the Seller Parties or any of their
respective Affiliates later acquires or obtains ownership or control to the extent such asset would have been
included among the “IP Collateral” as defined above if such asset was owned or controlled by such Seller
Party or such Affiliate as of the date of this Agreement, including any such assets that are subsequently
licensed, sublicensed, transferred or assigned to any of the Seller Parties or any of their respective Affiliates
pursuant to any License Agreement.
“Joint Escrow Account ” means the deposit account established and maintained at the Depository Bank into
which payments of 100% of all payments made under the Checkmate License Agreement (including any
Purchased Royalty Payments) are to be remitted in accordance with the terms of this Agreement (and the
terms of an escrow agreement to be agreed upon by Seller and Purchaser) and the account from which the
Depository Bank transfers funds into the Purchaser Account and the Seller Account.
“Knowledge” means (a) with respect to the Seller Parties or Seller, the actual knowledge of [*] and any
Person identified as the recipient for notices under any License Agreement and (b) with respect to Purchaser,
the actual knowledge of [*] or, with respect to (a) and (b) directly above, their respective successors in such
positions, or, in each case, to the extent any such person or position does not exist at any time, the knowledge
of another person with equivalent responsibility, regardless of title; further in each case together with the
knowledge that each such individual would have reasonably obtained after making a reasonable inquiry with
respect to the particular matter in question.
“Kuros Milestone Payment” and “Kuros Milestone Payments” have the meanings set forth in Section
2.2(b).
“License Agreement” means the Checkmate License Agreement and any New License Agreement.
“Licensee” means (a) any licensee under the Checkmate License Agreement and any successor or assignee
thereunder, and (b) with respect to any New License Agreement entered into by any of the Seller Parties in
accordance with the terms hereof, any licensee and any successor or permitted assignee thereof.
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“Lien” means any security interest, mortgage, pledge, hypothecation, assignment, deposit arrangement,
encumbrance, lien (statutory or otherwise), charge against or interest in property or other priority or
preferential arrangement of any kind or nature whatsoever, in each case to secure payment of a debt or other
liability or performance of an obligation, including any conditional sale or any sale with recourse.
“Loss” means any loss, assessment, award, cause of action, claim, charge, cost, expense (including
reasonable expenses of investigation and reasonable attorneys’ fees and expenses), fine, judgment, liability,
obligation, penalty or Set-off.
“Milestone Payments” means those payments payable pursuant to (x) subsections (b) and (c) of the
definition of Checkmate Royalty Payments and (y) subsection (d) and (e) of the definition of Checkmate
Royalty Payments to the extent related to payments payable pursuant to subsections (b) and (c) thereof. For
purposes of clarity, the remaining share of milestone payments under the Checkmate License not included
among the Checkmate Royalty Payments with respect to a given payment shall be referred to collectively as
the “Non-Purchaser Share of Milestone Payments”.
“Net Sales” means:
(A) with respect to the Checkmate License Agreement, the definition of “Net Sales” as contained
therein as of the date hereof.
(B) with respect to any New License Agreement, the definition of “Net Sales” as defined therein.
(C) with respect to a Terminated Checkmate Licensed Product, “Net Sales” shall have the same
meaning as the definition of “Net Sales” in the Checkmate License Agreement as of the date
hereof, with the necessary changes being made to replace all references to Checkmate with the
applicable Seller Party.
“New License Agreement” has the meaning set forth in Section 5.6(b).
“Party” and “Parties” has the meaning set forth in the preamble.
“Patent Office” means the applicable patent office, including the United States Patent and Trademark Office
and any comparable foreign patent office or any other comparable Governmental Authority within or outside
the U.S., for any Product IP Rights that are Patents.
“Patents” means (a) all national, regional and international patents and patent applications, including
provisional patent applications and rights to claim priority from any of these patents or applications, (b) all
patent applications filed either from such patents, patent applications or provisional applications or from an
application claiming priority from either of these, including divisionals, continuations, continuations in part,
provisionals, converted provisionals and continued prosecution applications, (c) any and all patents that have
issued or in the future issue from the foregoing patent applications ((a) and (b)), including utility models,
petty patents and design patents and certificates of invention, (d) any and all extensions or restorations by
existing or future extension or restoration mechanisms, including revalidations, reissues, re-examinations,
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renewals, substitutions and extensions (including any patent term extensions, supplementary protection
certificates, and the like) of the foregoing patents or patent applications, and (e) any other post-grant
proceedings and all foreign equivalents thereof.
“Permitted Liens” means (1) any Liens created, permitted or required by the Transaction Documents in
favor of Purchaser or its Affiliates, (2) any Lien created by the Purchaser or its Affiliates, and (3) any Lien
that shall be removed by Closing.
“Person” means any natural person, firm, corporation, limited liability company, partnership, joint venture,
association, joint-stock company, trust, unincorporated organization, Governmental Authority or any other
legal entity, including public bodies, whether acting in an individual, fiduciary or other capacity.
“Price Approvals” means, in any jurisdiction where Regulatory Agencies may approve or determine pricing
and/or pricing reimbursement for pharmaceutical products, such pricing and/or pricing reimbursement
approval or determination.
“Product IP Rights” means, all intellectual property rights owned or controlled by any of the Seller Parties
or any of their respective Affiliates relating or directed to or otherwise covering any of the Products, including
all of the following and all rights of the following types, whether protected, created or arising under the laws
of the United States or any other jurisdiction: (a) trade names, trademarks and service marks (registered and
unregistered), domain names and other Internet addresses or identifiers, trade dress and similar rights, and
applications (including intent to use applications and similar reservations of marks and all goodwill associated
therewith) to register any of the foregoing (collectively, “Trademarks”); (b) Patents; (c) works of authorship
and copyrights (registered and unregistered) and applications for registration (collectively, “Copyrights”);
(d) trade secrets, know-how, inventions, methods, processes and processing instructions, technical data,
specifications, research and development information, technology including rights and licenses, product
roadmaps, customer lists and any other confidential or proprietary information and materials (collectively,
“Trade Secrets”); and (e) moral rights, publicity rights, data base rights and any other proprietary or
intellectual property rights of any kind or nature that do not comprise or are not protected by Trademarks,
Patents, Copyrights or Trade Secrets. Without limiting the foregoing, the Product IP Rights include the
Licensor Technology (as defined in the Checkmate License Agreement as of the date hereof) and all of each
of the Seller Parties’ respective right, title and interest in and to any Joint Inventions (including any
Intellectual Property rights therein or thereto) (as those terms are defined in the Checkmate License
Agreement) as well as the Product Patents.
“Product Patent” means the Patents included in the Checkmate Licensed Patents. The Product Patents at the
time of Closing are listed in Exhibit D.
“Products” means each of the Checkmate Licensed Products.
“Protective Rights Agreement” means the Protective Rights Agreement by and between US Parent, Seller
and Purchaser to be executed at the Closing attached hereto as Exhibit C. For the avoidance of doubt, the
Protective Rights Agreement is not intended to derogate from the validity of the true and absolute sale of the
Purchased Royalty Payments, as contemplated by this
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Agreement and as evidenced by the Bill of Sale, but rather is being executed and delivered solely to protect
Purchaser’s interests to the extent such assignment becomes subject to a Recharacterization despite the
Parties’ intentions.
“Purchase Price” has the meaning set forth in Section 2.2.
“Purchased Royalty Payments” means the Checkmate Royalty Payments.
“Purchaser” has the meaning set forth in the preamble.
“Purchaser Account ” means a bank account to be designated by Purchaser in writing within 10 days of the
date hereof, which account Purchaser may change from time to time by furnishing written notice to the Seller.
“Purchaser Indemnified Party” has the meaning set forth in Section 8.1.
“Recharacterization” means a judgment or order by a court of competent jurisdiction that Seller’s right, title
and interest in, to and under the Checkmate License Agreement and the Purchased Royalty Payments were
not fully sold, assigned and transferred to Purchaser pursuant to, as contemplated by, and subject to the
provisions of this Agreement and the Bill of Sale, but instead that such transaction(s) constituted a loan and
security device.
“Recoveries” has the meaning set forth in Section 5.5(h).
“Regulatory Agency” means a Governmental Authority with responsibility for the approval of the marketing
and sale of pharmaceuticals or other regulation of pharmaceuticals in any jurisdiction.
“Regulatory Approvals” means, collectively, all regulatory approvals, licenses, registrations, certificates,
authorizations, permits and supplements thereto, including Price Approvals, as well as associated materials
(including the product dossier) pursuant to which any Products (subject to any applicable License
Agreement) may be researched, developed, manufactured, used, stored, transported, marketed, imported,
exported, sold, distributed and/or otherwise commercialized in a jurisdiction, issued by the appropriate
Regulatory Agency.
“Regulatory Documentation” means any and all applications, registrations, licenses, authorizations and
approvals (including all Regulatory Approvals), and non-clinical and clinical study authorization applications
or notifications (including all supporting files, writings, data, studies and reports) prepared for submission to
a Regulatory Agency or research ethics committee with a view to the granting of any Regulatory Approval,
and any correspondence to or with the EMA or FDA or any other Regulatory Agency with respect to a
Product (including minutes and official contact reports relating to any communications with any Regulatory
Agency), and all data contained in any of the foregoing, including all regulatory authorizations, regulatory
drug lists, advertising and promotion documents, adverse event files and complaint files.
“Representatives” means officers, directors, employees, agents, attorneys, accountants, advisors and
representatives.
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“Royalty Quarter” means the three-month period ending on the last day of each of March, June, September
and December of each calendar year.
“SEC” means the U.S. Securities and Exchange Commission.
“Seller” has the meaning set forth in the preamble.
“Seller Party” and “Seller Parties” have the meanings set forth in the preamble.
“Seller Account” means a bank account to be designated by Seller in writing within 10 days of the date
hereof, which account Seller may change from time to time by furnishing written notice to Purchaser.
“Seller Indemnified Party” has the meaning set forth in Section 8.2.
“Set-off” means any set-off, off-set, rescission, counterclaim, credit, reduction, or deduction, including any of
the foregoing resulting from any of the Seller Parties’ breach of the Checkmate License Agreement or which
a Licensee or Sublicensee may otherwise be entitled to take or claim based on any of the Seller Parties’
breach of any License Agreement.
“Solvent” means, with respect to any Person individually, or group of Persons taken together on a combined
basis, as applicable, on a particular date, that on such date (a) the present fair saleable value of such Person’s
property and assets will be greater than the sum of its debts, liabilities and other obligations, including
contingent liabilities, (b) the present fair saleable value of such Person’s property and assets will be greater
than the amount that would be required to pay its probable liabilities on its existing debts, liabilities and other
obligations, including contingent liabilities, as they become absolute and matured, (c) such Person will be
able to realize upon its assets and pay its debts, liabilities and other obligations, including contingent
obligations, as they mature, (d) such Person will not be rendered insolvent, will not have unreasonably small
capital with which to engage in its business and will not be unable to pay its debts as they mature, (e) such
Person has not incurred, will not incur and does not have any present plans or intentions to incur debts,
liabilities or other obligations beyond its ability to pay such debts, liabilities or other obligations as they
become absolute and matured, (f) such Person will not have become subject to any Bankruptcy Event, and (g)
such Person will not have been rendered insolvent within the meaning of Section 101(32) of Title 11 of the
United States Code.
“Sublicensee” means any licensee of the Licensee under a Checkmate License Agreement.
“Swiss Parent” has the meaning set forth in the preamble.
“Swiss Parent Account” means Swiss Parent’s account with [*] which account Swiss Parent may change
from time to time by furnishing written notice to Purchaser.
“Tax” or “Taxes” means any federal, state, local or non-U.S. income, gross receipts, license, payroll,
employment, excise, severance, occupation, premium, windfall profits, environmental, customs duties, capital
stock, franchise, profits, withholding, social security, unemployment, disability, real property, personal
property, abandoned property, value added, alternative or add10
[*] = Certain confidential information contained in this document, marked by brackets, has been omitted because it is both (i) not
material and (ii) is the type that the registrant treats as private or confidential.

on minimum, estimated or other tax of any kind whatsoever, including any interest, penalty or addition
thereto, whether disputed or not.
“Terminated Checkmate Licensed Product” means a Checkmate Licensed Product that is (a) terminated
by (i) Checkmate, or (ii) any Seller Party (as permitted herein), pursuant to Article 10 of the Checkmate
License Agreement such that it is no longer a “Licensed Compound” or “Licensed Product” under the
Checkmate License Agreement or (b) in the case of a New License Agreement entered into by any of the
Seller Parties as contemplated and permitted herein, terminated in accordance with the terms thereof such that
it is no longer a Checkmate Licensed Product under such New License Agreement, in each of (a) and (b),
including all such Checkmate Licensed Product(s) terminated individually or terminated as a result of
termination of the corresponding License Agreement in its entirety.
“Third Party” means any Person other than the Seller Parties or Purchaser or any of their respective
Affiliates.
“Third Party Confidential Information” has the meaning set forth in Section 9.9.
“Transferred IP” means (a) all Product IP Rights (i) owned by any of the Seller Parties or any of their
respective Affiliates or (ii) to which any of the Seller Parties or any of their respective Affiliates has a license,
sublicense or other similar right and has the ability to assign, transfer and convey its right, title and interest
therein and thereto to US Parent as contemplated in this Agreement or any other Transaction Document
without violating the terms of any agreement or other arrangement with any Third Party, together with (b) all
rights to income, royalties, and license fees deriving from any of the foregoing, all claims for damages by
reason of past, present and future infringements of any of the foregoing or injury to the goodwill associated
with any of the foregoing, and the right to sue for and collect such damages, as permitted under the applicable
laws for any jurisdiction or country in which such claims may be asserted for the use and benefit of US Parent
and its successors, assigns and other legal representatives, and (c) all Regulatory Documentation and
Regulatory Approvals (i) owned or held by or in the name of any of the Seller Parties or any of their
respective Affiliates or (ii) to which any of the Seller Parties or any of their respective Affiliates has any other
right, title or interest, in each of the foregoing (i) and (ii), to the extent such Seller Party or such Affiliate has
the ability to assign, transfer and convey its right, title and interest therein and thereto to US Parent as
contemplated in this Agreement or any other Transaction Document without violating the terms of any
agreement or other arrangement with any Third Party and to the extent permitted under Applicable Law.
“Transaction” means any transaction related, directly or indirectly to the Checkmate License or the
Transferred IP.
“Transaction Documents” means this Agreement, the Bill of Sale, the CDA, the Protective Rights
Agreement, the Disclosure Letter (if any) and the Checkmate Consent.
“UCC” means the Uniform Commercial Code as in effect from time to time in the State of New York;
provided that if with respect to any financing statement or by reason of any provisions of Applicable Law, the
perfection or the effect of perfection or non-perfection of the first priority security interest or any portion
thereof granted pursuant to Section 2.1(c) and Section 2.1(d) is
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governed by the Uniform Commercial Code as in effect in a jurisdiction of the United States other than the
State of New York, then “UCC” means the Uniform Commercial Code as in effect from time to time in such
other jurisdiction for purposes of the provisions of this Agreement and any financing statement relating to
such perfection or effect of perfection or non-perfection.
“U.S.” or “United States” means the United States of America, its fifty (50) states, each territory thereof and
the District of Columbia.
“US Parent” has the meaning set forth in the preamble.
“Valid Claim” means a claim of any unexpired Patent that has not been withdrawn, canceled or disclaimed
nor held to be invalid or unenforceable by a court or tribunal of competent jurisdiction in an unappealed or
unappealable decision or, in the case of any patent application, that has not been finally rejected in an
appealed or unappealable decision by the relevant Patent Office.
Section 1.2
Agreement:

Rules of Construction. Unless the context otherwise requires, in this

(a)
A term has the meaning assigned to it and an accounting term not otherwise defined has
the meaning assigned to it in accordance with GAAP.
(b)
stated in the UCC.

Unless otherwise defined, all terms that are defined in the UCC shall have the meanings

(c)
Words of the masculine, feminine or neuter gender shall mean and include the
correlative words of other genders.
(d)

The definitions of terms shall apply equally to the singular and plural forms of the terms

defined.
(e)
The terms “include”, “including” and similar terms shall be construed as if followed by
the phrase “without limitation”.
(f)
Unless otherwise specified, references to an agreement or other document include
references to such agreement or document as from time to time amended, restated, reformed, supplemented or
otherwise modified in accordance with the terms thereof (subject to any restrictions on such amendments,
restatements, reformations, supplements or modifications set forth herein or in any of the other Transaction
Documents) and include any annexes, exhibits and schedules attached thereto.
(g) References to any Applicable Law shall include such Applicable Law as from time to
time in effect, including any amendment, modification, codification, replacement or reenactment thereof or
any substitution therefor.
(h) References to any Person shall be construed to include such Person’s successors and
permitted assigns (subject to any restrictions on assignment, transfer or
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delegation set forth herein or in any of the other Transaction Documents), and any reference to a Person in a
particular capacity excludes such Person in other capacities.
(i)

The word “will” shall be construed to have the same meaning and effect as the word

“shall”.
(j)
The words “hereof”, “herein”, “hereunder” and similar terms when used in this
Agreement shall refer to this Agreement as a whole and not to any particular provision hereof, and Article,
Section and Exhibit references herein are references to Articles and Sections of, and Exhibits to, this
Agreement unless otherwise specified.
(k) In the computation of a period of time from a specified date to a later specified date, the
word “from” means “from and including” and each of the words “to” and “until” means “to but excluding”.
(l)
Where any payment is to be made, any funds are to be applied or any calculation is to
be made under this Agreement on a day that is not a Business Day, unless this Agreement otherwise provides,
such payment shall be made, such funds shall be applied and such calculation shall be made on the
succeeding Business Day, and payments shall be adjusted accordingly.
(m) Any reference herein to a term that is defined by reference to its meaning in the License
Agreement shall refer to such term’s meaning in the License Agreement (including any other defined terms in
such License Agreement that are included in such term’s meaning thereunder) as in existence on the date
hereof, as modified by the Checkmate Consent, subject to any other changes otherwise consented in writing
to by Purchaser after the date hereof.
ARTICLE II
PURCHASE AND SALE OF THE PURCHASED ROYALTY PAYMENTS
Section 2.1

Purchase and Sale.

(a)
Subject to the terms and conditions of this Agreement, on the Closing Date, Seller
hereby sells, assigns, transfers and conveys to Purchaser, and Purchaser hereby purchases, acquires and
accepts from Seller, all of Seller’s rights, title and interest in and to the Purchased Royalty Payments, free and
clear of any and all Liens, other than Permitted Liens.
(b)
Each Seller Party and Purchaser intend and agree that the sale, assignment,
transfer and conveyance of the Checkmate Royalty Payments under this Agreement shall be, and are, a true,
complete, absolute and irrevocable assignment and sale by Seller to Purchaser of the Checkmate Royalty
Payments and that such assignment and sale shall provide Purchaser with the full benefits of ownership of the
Checkmate Royalty Payments. Neither any Seller Party nor Purchaser intends the transactions contemplated
under the Transaction Documents to be, or for any purpose to be characterized as, a loan from Purchaser to
Seller or a pledge or assignment. Each Seller Party waives any right to contest or otherwise assert that this
Agreement does not constitute a true, complete, absolute and irrevocable sale and assignment by Seller to
Purchaser of the Checkmate Royalty Payments under Applicable Law, which waiver shall be enforceable
against any Seller Party in any Bankruptcy Event in respect of any Seller Party. The sale,
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assignment, transfer, conveyance and granting of the Checkmate Royalty Payments shall be reflected on
Seller’s financial statements and other records as a sale of assets to Purchaser. For clarity, the Checkmate
Royalty Payments include, and Purchaser shall be entitled to receive payment hereunder based on, all
Milestone Payments referenced in subsection (c) of the definition of Checkmate Royalty Payments based on
milestones achieved prior to the date hereof (unless such amount has actually been paid to Seller prior to the
date hereof and Seller provides written notice to Purchaser prior to the date hereof), between the date hereof
and the Closing Date, or at any time thereafter.
(c)
Notwithstanding the foregoing Section 2.1(b), Seller hereby grants and pledges to
Purchaser, as security for its obligations created hereunder in the event that the transfer contemplated by this
Agreement is held not to be a true sale, a first priority security interest in and to all of Seller’s right, title and
interest in, to and under the Checkmate Royalty Payments, whether now owned or hereafter acquired, and
any proceeds thereof (as such term is defined in the UCC) and, solely in such event, this Agreement shall
constitute a security agreement. In furtherance of such grant of a first priority security interest, Seller hereby
authorizes Purchaser or its designee, and Seller shall reasonably cooperate with Purchaser, to execute, record
and file, and consents to Purchaser or its designee executing, recording and filing, at Purchaser’s sole cost
and expense, financing statements in the appropriate filing offices under the UCC (and continuation
statements with respect to such financing statements when applicable), and amendments thereto or
assignments thereof, in such manner and in such jurisdictions as are necessary or appropriate to evidence and
perfect the sale of the Checkmate Royalty Payments and the first priority security interest in the Checkmate
Royalty Payments granted by Seller to Purchaser under this Section 2.1(c).
(d) Notwithstanding Section 2.1(b), US Parent hereby grants and pledges to Purchaser, as
security for its contractual obligations created hereunder, including in the event that the transfer contemplated
by this Agreement is held not to be a true sale, a first priority security interest in and to all of its right, title
and interest in, to and under the IP Collateral and the Checkmate Royalty Payments, whether now owned or
hereafter acquired, and any proceeds thereof (as such term is defined in the UCC) and, solely in such event,
this Agreement shall constitute a security agreement. In furtherance of such grant of a first priority security
interest, US Parent hereby authorizes Purchaser or its designee, and US Parent shall reasonably cooperate
with Purchaser, to execute, record and file, and consents to Purchaser or its designee executing, recording and
filing, at Purchaser’s sole cost and expense, financing statements in the appropriate filing offices under the
UCC (and continuation statements with respect to such financing statements when applicable), and
amendments thereto or assignments thereof, in such manner and in such jurisdictions as are necessary or
appropriate to evidence and perfect the sale of the Checkmate Royalty Payments and the first priority
security interest in the Checkmate Royalty Payments and the IP Collateral granted by US Parent to Purchaser
under this Section 2.1(d).
Section 2.2
Purchase Price. In full consideration for the sale, assignment, transfer and
conveyance of the Purchased Royalty Payments, and subject to the terms and conditions set forth herein,
Purchaser shall pay (or cause to be paid) to Seller or Seller’s designee (or, to the extent otherwise specified in
Section 5.11, to Swiss Parent or Swiss Parent’s designee) the following amount(s) (the “Purchase Price”):
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(a)
on the Closing Date, the sum of Seven Million Dollars ($7,000,000), in immediately
available funds by wire transfer to Seller Account; and
(b)
provided that Purchaser has received all Checkmate Royalty Payments due from
Checkmate based on Net Sales of Licensed Products and is still receiving Checkmate Royalty Payments at
the time the applicable annual Net Sales threshold specified below is achieved, a one-time sales-based
milestone payment following the first achievement by Checkmate of annual Net Sales of Licensed Products
in Licensed Compound [*](as those terms are defined in the Checkmate License Agreement) in a given
Calendar Year (“[*] Product Annual Net Sales ”) that exceed each of the following thresholds (each, the
“Annual Net Sales Threshold”) (each such sales-based milestone payment described in this Section 2.2(b)
and payable by Purchaser hereunder, a “Kuros Milestone Payment” and collectively, the “ Kuros Milestone
Payments”):
Annual Net Sales Threshold
First Calendar Year in which [*] Product Annual Net Sales
exceed [*]
First Calendar Year in which [*] Product Annual Net Sales
exceed [*]
First Calendar Year in which [*] Product Annual Net Sales
exceed [*]
First Calendar Year in which [*] Product Annual Net Sales
exceed [*]
First Calendar Year in which [*] Product Annual Net Sales
exceed [*]
First Calendar Year in which [*] Product Annual Net Sales
exceed [*]

Kuros Milestone Payment
[*]

[*]
[*]
[*]
[*]
[*]

For clarity, each of the foregoing Kuros Milestone Payments shall only be paid once, provided, however, that
it is expressly understood that in any given Calendar Year one or more Kuros Milestones may be achieved
and paid.
Notwithstanding the foregoing, if [*] (as those terms are defined in the Checkmate License Agreement) and,
as a result thereof, [*], then all future Kuros Milestone Payments described above and payable by Purchaser
thereafter pursuant to this Section 2.2(b) shall automatically be reduced by [*] on a prospective basis
effective as of [*]. Additionally, if [*], then all future Kuros Milestone Payments described above and
payable by Purchaser thereafter pursuant to this Section 2.2(b) shall automatically be reduced by [*] on a
prospective basis from and after such occurrence.
Section 2.3
No Assumed Obligations. Notwithstanding any provision in this Agreement or any
other writing to the contrary, Purchaser is purchasing, acquiring and accepting only the Purchased Royalty
Payments and is not assuming any liability or obligation of any Seller Party or any of their Affiliates of
whatever nature, whether presently in existence or arising or asserted hereafter, whether known or unknown
(including any liability or obligation of any Seller Party under a License Agreement and any payments
required to be made to Third Parties). All such liabilities and obligations shall be retained by and remain
liabilities and
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obligations of the Seller Parties or their Affiliates, as the case may be (the “Excluded Liabilities and
Obligations”).
Section 2.4
Excluded Assets. Purchaser does not, by purchase, acquisition or acceptance of the
rights, title or interest granted hereunder or otherwise pursuant to any of the Transaction Documents,
purchase, acquire or accept any assets or rights, contract or otherwise, of any of the Seller Parties other than
the Purchased Royalty Payments.
ARTICLE III
REPRESENTATIONS AND WARRANTIES OF SELLER
Except as set forth in the Disclosure Letter, each Seller Party hereby represents and warrants to
Purchaser as of the date hereof and affirms that such will be true and accurate as of the date of Closing as
follows:
Section 3.1
Organization. Swiss Parent is a corporation duly organized, validly existing
and in good standing under the laws of Switzerland and has all necessary power and authority, and all
licenses, permits, franchises, authorizations, consents and approvals, required to own its property and conduct
its business as now conducted and to exercise its rights and to perform its obligations under the Checkmate
License Agreement and the Transaction Documents. US Parent is a limited liability company duly organized,
validly existing and in good standing under the laws of the State of Delaware and has all necessary power and
authority, and all licenses, permits, franchises, authorizations, consents and approvals, required to own its
property and conduct its business as now conducted and to exercise its rights and to perform its obligations
under the Checkmate License Agreement and the Transaction Documents. Seller is a limited liability
company duly organized, validly existing and in good standing under the laws of the State of Delaware and
has all necessary power and authority, and all licenses, permits, franchises, authorizations, consents and
approvals, required to own its property and conduct its business as now conducted and to exercise its rights
and to perform its obligations under the Transaction Documents and, to the extent applicable, under the
Checkmate License Agreement. Each Seller Party is duly qualified to transact business and is in good
standing in each jurisdiction in which such qualification or good standing is required by Applicable Law
(except where the failure to be so qualified or in good standing could not reasonably be expected to result in
an Adverse Change). US Parent is a wholly-owned subsidiary of Swiss Parent. Seller is a wholly-owned
subsidiary of US Parent.
Section 3.2

No Conflicts.

(a)
None of the execution and delivery by any of the Seller Parties of any of the
Transaction Documents, the performance by any of the Seller Parties of the obligations contemplated hereby
or thereby or the consummation of the transactions contemplated by this Agreement or any of the other
Transaction Documents will: (i) contravene, conflict with, result in a breach, violation, cancellation or
termination of, constitute a default (with or without notice or lapse of time, or both) under, require
prepayment under, give any Person the right to exercise any remedy or obtain any additional rights under, or
accelerate the maturity or performance of or payment under, in any respect, (1) any Applicable Law or any
judgment, order, writ, decree, permit or license of any Governmental Authority, in any case, applicable to any
of the Seller
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Parties or any of its or their Affiliates, the Purchased Royalty Payments, the Collateral, or to which any of the
Seller Parties’ or any of its or their Affiliates’ respective assets or properties may be subject or bound, (2) any
term or provision of any contract, agreement, indenture, lease, license, deed, commitment, obligation or
instrument to which any of the Seller Parties or any of its or their Affiliates is a party or by which any of the
Seller Parties or any of its or their Affiliates or any of their respective assets or properties, or any Collateral, is
bound or committed (including a License Agreement) or (3) any term or provision of any of the
organizational documents of any of the Seller Parties; (ii) except for the filing of the UCC-1 financing
statements required hereunder (or under the Protective Rights Agreement), require any notification to, filing
with, or consent of, any Person or Governmental Authority; (iii) give rise to any additional right of
termination, cancellation or acceleration of any right or obligation of any of the Seller Parties or any of its or
their Affiliates or any other Person, or to a loss of any benefit relating to the Purchased Royalty Payments or
any of the other Collateral; or (iv) except as provided in any of the Transaction Documents, result in or
require the creation or imposition of any Lien on the Product IP Rights, the Products, the Checkmate License
Agreement, the Purchased Royalty Payments, or any of the other Collateral.
(b)
Except for Permitted Liens, no Seller Party has granted, nor does there exist, any Lien
on the Transaction Documents, the License Agreement, the Purchased Royalty Payments, the Product IP
Rights, the Products, or any of the other Collateral other than pursuant to the Protective Rights Agreement.
Section 3.3

Authorization.

(a)
The Seller Parties have the legal right under the terms of the Checkmate License
Agreement and Applicable Law to enter into this Agreement and each of the other Transaction Documents,
including, without limitation, the right to sell, assign, transfer and convey the Purchased Royalty Payments to
Purchaser as contemplated hereby and by the other Transaction Documents.
(b) Each Seller Party has all power and authority to execute and deliver, and perform its
obligations under, each of the Transaction Documents and to consummate the transactions contemplated by
this Agreement and the other Transaction Documents. The execution and delivery of each of the Transaction
Documents and the performance by the Seller Parties of its and their obligations hereunder and thereunder
have been duly authorized by each such Seller Party. Each of the Transaction Documents has been, and will
be (as applicable), duly executed and delivered by each such Seller Party. Each of the Transaction Documents
constitutes, and will constitute (as applicable) when executed and delivered by each such Seller Party, the
legal, valid and binding obligation of each such Seller Party, enforceable against each such Seller Party in
accordance with its respective terms, subject to applicable bankruptcy, insolvency, reorganization,
moratorium or similar Applicable Laws affecting creditors’ rights generally and general equitable principles.
Section 3.4

Ownership.

(a)
As of the date hereof, Swiss Parent is (and as of the Closing Date, US Parent together
with Seller, is), the exclusive owner of the entire right, title (legal and equitable)
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and interest in, to and under the Purchased Royalty Payments and has good and valid title thereto, free and
clear of all Liens (other than Permitted Liens). The Purchased Royalty Payments, in whole or in part, have
not been pledged, sold, assigned, transferred, conveyed or granted by any of the Seller Parties to any Person
other than Purchaser (other than the transfers among the Seller Parties expressly contemplated and required
hereunder). The Seller Parties have full right to sell, assign, transfer and convey the Purchased Royalty
Payments to Purchaser. Upon the sale, assignment, transfer and conveyance by Seller of the Purchased
Royalty Payments to Purchaser, Purchaser shall acquire good, valid and marketable title to the Purchased
Royalty Payments free and clear of all Liens (other than Permitted Liens), and, subject to those rights
expressly retained by the Seller Parties pursuant to this Agreement, shall be the exclusive owner of the
Purchased Royalty Payments.
(b) No Person other than Purchaser shall have any right to receive the Purchased Royalty
Payments payable under this Agreement and the License Agreements (other than to the extent Purchaser
assigns its right to receive such Purchased Royalty Payments to any other Person as permitted herein).
Section 3.5
Governmental and Third Party Authorizations. The execution and delivery by
the Seller Parties of the Transaction Documents, the performance by the Seller Parties of its and their
obligations hereunder and thereunder and the consummation of any of the transactions contemplated
hereunder and thereunder (including the sale, assignment, transfer and conveyance of the Purchased Royalty
Payments to Purchaser) do not require any consent, approval, license, order, authorization or declaration
from, notice to, action or registration by or filing with any Governmental Authority or any other Person,
except for the filing of UCC financing statements, and any consent, approval, license, order, authorization or
declaration previously obtained.
Section 3.6
No Litigation. There is no (a) action, suit, arbitration proceeding, claim,
demand, citation, summons, subpoena, investigation or other proceeding (whether civil, criminal,
administrative, regulatory, investigative or informal) pending or, to the Knowledge of the Seller Parties,
threatened, against, relating to or affecting any Product, any Product IP Rights, or the Purchased Royalty
Payments, at law or in equity, or (b) inquiry or investigation (whether civil, criminal, administrative,
regulatory, investigative or informal) by or before a Governmental Authority pending or, to the Knowledge of
the Seller Parties, threatened against, relating to or affecting any Product, any Product IP Rights, or the
Purchased Royalty Payments, that, in each case, (i) could reasonably be expected to result in an Adverse
Change, or (ii) challenges or seeks to prevent, enjoin, alter, delay, make illegal or otherwise interfere with the
consummation of any of the transactions contemplated by any of the Transaction Documents. To the
Knowledge of the Seller Parties, no event has occurred or circumstance exists that may give rise to or serve
as a basis for the commencement of any such action, suit, arbitration, proceeding, claim, demand, citation,
summons, subpoena, investigation, or other proceeding.
Section 3.7
Solvency; No Adverse Change. Each Seller Party has determined that, and by
virtue of its entering into the transactions contemplated by the Transaction Documents and its authorization,
execution and delivery of the Transaction Documents, the Seller Parties’ incurrence of any liability hereunder
or thereunder or contemplated hereby or thereby is in their own best interests. Upon consummation of the
transactions contemplated by the Transaction
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Documents and the application of the proceeds therefrom, (a) the present fair saleable value of each Seller
Party’s property and assets will be greater than the sum of its debts, liabilities and other obligations, including
contingent liabilities, (b) the present fair saleable value of each Seller Party’s property and assets will be
greater than the amount that would be required to pay its probable liabilities on its existing debts, liabilities
and other obligations, including contingent liabilities, as they become absolute and matured, (c) each Seller
Party will be able to realize upon its assets and pay its debts, liabilities and other obligations, including
contingent obligations, as they mature, (d) each Seller Party will not be rendered insolvent, will not have
unreasonably small capital with which to engage in its business and will not be unable to pay its debts as they
mature. Upon consummation of the transactions contemplated by the Transaction Documents (x) each of US
Parent and Seller has not incurred, will not incur and does not have any present plans or intentions to incur
debts, liabilities or other obligations beyond its ability to pay such debts, liabilities or other obligations as
they become absolute and matured other than the obligations owed by US Parent to Swiss Parent as a result
of the transactions contemplated by Section 5.11 and including the obligations contemplated by Section
5.11(c) (the “Intercompany Debt”), (f) neither US Parent nor Seller will not have become subject to any
Bankruptcy Event, and (g) neither US Parent now Seller, will not have been rendered insolvent within the
meaning of Section 101(32) of Title 11 of the United States Code. No step has been taken or is intended by
any Seller Party or, to the Knowledge of the Seller Parties, any other Person to make US Parent or Seller
subject to a Bankruptcy Event. To the Knowledge of the Seller Parties, as of the date hereof, no event has
occurred and no condition exists that could reasonably be expected to result in an Adverse Change. Between
the date hereof and the Closing Date, no Seller Party has caused an Adverse Change to occur or caused any
condition to exist that could reasonably be expected to result in an Adverse Change.
Section 3.8
Tax Matters. Each Seller Party has filed (or caused to be filed) all Tax returns
and reports required by Applicable Law to have been filed by it, and all such Tax returns and reports are true,
correct and complete, and each Seller Party has paid all Taxes required to be paid by it, except for any such
Taxes that are not yet due or delinquent. There are no Liens for Taxes upon the Purchased Royalty Payments
or any of the Seller Parties’ assets.
Section 3.9
No Brokers’ Fees. Other than fees payable to [*] (which shall be borne solely by
the Seller Parties), no Seller Party has taken any action that would entitle any Person to any commission or
broker’s fee in connection with the transactions contemplated by the Transaction Documents.
Section 3.10
Compliance with Laws. Each Seller Party (a) has not violated, is not in violation
of, or has not been given notice of any violation of, and (b) is not subject to, is not under investigation with
respect to, or has not been threatened to be charged with or been given notice of any violation of, any
Applicable Law, judgment, order, writ, decree, injunction, stipulation, consent order, permit or license
granted, issued or entered by any Governmental Authority, in each case with respect to clauses (a) and (b)
above, that could reasonably be expected, individually or in the aggregate, to result in an Adverse Change.
Each Seller Party is in material compliance with the requirements of all Applicable Laws a breach of any of
which could reasonably be expected to result in an Adverse Change.
Section 3.11

Intellectual Property Matters.
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(a)
Exhibit D sets forth an accurate and complete list of all Product Patents, including for
each such Product Patent: (i) the jurisdictions in which such Product Patent is pending, allowed, granted or
issued, (ii) the patent number or pending patent application serial number, (iii) the scheduled expiration date
of such issued Product Patent, including extensions granted and applied for, and (iv) the owner of such
Product Patent.
(b) To the Knowledge of Seller, the issued patents in the Product Patents are valid and
enforceable and in full force and effect. Each claim of any issued Product Patent, to the Knowledge of the
Seller, is a Valid Claim.
(c)
As of the date of this Agreement, Swiss Parent is the sole and exclusive owner of all
right, title and interest in each of the Product Patents other than the rights held by Checkmate pursuant to the
Checkmate License Agreement. After consummating the IP Transfer, US Parent will be the sole and
exclusive owner of all right, title and interest in each of the Product Patents other than the rights held by
Checkmate pursuant to the Checkmate License Agreement. No Seller Party has pledged, assigned, sold,
licensed, conveyed, granted, or otherwise transferred any rights to any of the Product Patents to any Person
other than to Checkmate pursuant to the Checkmate License Agreement.
(d)
To the Knowledge of Seller, there are no unpaid maintenance or renewal fees payable
to any Third Party that currently are overdue for any of the Product Patents. To the Knowledge of Seller, no
Product Patents have lapsed or been abandoned, cancelled or expired. Each individual associated with the
filing and prosecution of the Patents, including the named inventors of the Product Patents, has to Knowledge
of the Seller Parties complied in all material respects with all applicable duties of candor and good faith in
dealing with any Patent Office, including any duty to disclose to any Patent Office all information known by
such inventors to be material to the patentability of each of the Product Patents (including any relevant prior
art), in each case, in those jurisdictions where such duties exist. To the Knowledge of the Seller Parties, there
is no Person who is or claims to be an inventor of any of the Product Patents who is not a named inventor
thereof.
(e)
To the Knowledge of Seller, subsequent to the issuance of any of the Product Patents,
no Seller Party nor, to the Knowledge of the Seller Parties, Checkmate nor any Sublicensee has filed any
disclaimer or made or permitted any other voluntary reduction in the scope of such Product Patent. To the
Knowledge of Seller, Seller has not been and is not currently involved in any interference, re-examination,
opposition, derivation or other post-grant proceedings involving any of the Product Patents, and to Seller’s
Knowledge, the Seller Parties no allowable or allowed subject matter of the Product Patents is subject to any
competing conception claims of allowable or allowed subject matter of any Patents of any Third Party.
(f)
With the exception of: (i) ex parte patent prosecution with respect to the Product
Patents and (ii) and proceedings before any Regulatory Agency with respect to the Products being prosecuted
by any of the Seller Parties or a Licensee, there is, to Seller’s Knowledge, no opposition, interference,
reexamination, derivation or other post-grant proceeding, injunction, claim, suit, action, citation, summon,
subpoena, hearing, inquiry, investigation (by the International Trade Commission or otherwise), complaint,
arbitration, mediation, demand, decree or other dispute, disagreement, proceeding or claim (collectively,
20
[*] = Certain confidential information contained in this document, marked by brackets, has been omitted because it is both (i) not
material and (ii) is the type that the registrant treats as private or confidential.

“Disputes”) pending or, to the Knowledge of the Seller Parties, threatened involving any Seller Party or to
the Knowledge of Seller, any Third Party, challenging the legality, validity, enforceability or ownership of or
otherwise relating to any of the Product IP Rights (including the Product Patents) or that could give rise to
any Set-off against the Purchased Royalty Payments. There are, to the Knowledge of Seller, no Disputes
pending, or to the Knowledge of the Seller Parties, threatened, involving any of the Seller Parties and any
Product, or, to the Knowledge of the Seller Parties, pending or threatened against any other Person (including
Checkmate and any Sublicensees) and relating to any Product. To the Knowledge of Seller, neither any of the
Product IP Rights (including the Patents) nor any Products is subject to any outstanding injunction, judgment,
order, decree, ruling, settlement or other disposition of a Dispute.
(g)
There is, to the Knowledge of Seller, no pending or threatened, and no event has
occurred or circumstance exists that (with or without notice or lapse of time, or both) could reasonably be
expected to give rise to or serve as a basis for any, action, suit or proceeding, or any investigation or claim by
any Person that claims that the development, manufacture, use, marketing, sale, offer for sale, importation or
distribution of any Product does or could infringe on any Patent or other intellectual property rights of any
other Person or constitute misappropriation of any other Person’s trade secrets or other intellectual property
rights. None of the Seller Parties has received and, to the Knowledge of the Seller Parties, no Licensee has
received any written notice asserting or claiming any such infringement or misappropriation in respect of any
Product. To the Knowledge of Seller, there are no issued Patents owned by any Third Party that limit or
would be infringed by or otherwise violated by the development, manufacture, use, marketing, sale, offer for
sale, importation or distribution of any Product, and, to the Knowledge of the Seller Parties, there are no
pending patent applications owned by any Third Party containing claims that, if a Patent issues thereon,
would limit or be infringed by or otherwise violated by the development, manufacture, use, marketing, sale,
offer for sale, importation or distribution of any Product.
(h)
To the Knowledge of the Seller Parties, no Person has infringed or otherwise violated,
or is infringing or otherwise violating, any Product IP Rights. No Seller Party has received any notice of
infringement of any Product IP Rights.
(i)
Each of the Seller Parties and, to the Knowledge of the Seller Parties, Checkmate, has
taken all reasonable precautions to protect the secrecy, confidentiality and/or value of any Product IP Rights
that are know-how or other trade secrets except where the failure to do so could not reasonably be expected
to result in an Adverse Change.
(j)
Except for the Product Patents, no Seller Party nor any of their Affiliates owns or
licenses any Patents that, absent a license, would be infringed by the manufacture, use, sale, offer for sale or
importation of any Product.
(k)
To the Knowledge of Seller, no Seller Party has commissioned, nor has it received, any
written legal opinion relating to any Product or Product Patent, including any freedom-to-operate, product
clearance, patentability or right-to-use opinion.
Section 3.12

Checkmate License Agreement.
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(a)
Other than the Transaction Documents and the Checkmate License Agreement, there is
no contract, agreement or other arrangement (whether written or oral) to which any of the Seller Parties nor
any of their Affiliates is a party or by which any of their respective assets or properties is bound or committed
(i) that affects or otherwise relates to the Purchased Royalty Payments or the Checkmate License Agreement
as it relates to the Purchased Royalty Payments or the Product IP Rights, or (ii) for which breach, nonperformance, termination, cancellation or failure to renew could reasonably be expected to result in an
Adverse Change. The Checkmate License Agreement does not create a Lien on the Purchased Royalty
Payments or the Product IP Rights.
(b)
Attached hereto as Exhibit E are true, correct and complete copies of the Checkmate
License Agreement and any confidentiality agreement relating thereto, as in effect on the date hereof, and
there have been no amendments or modifications to such agreements which are not reflected in such Exhibit
E. Purchaser acknowledges that the Seller Parties have provided to Purchaser all material notices and
correspondence with Checkmate since June 15, 2015 via electronic delivery to Purchaser of a personal
storage table (.pst) file prior to the date hereof.
(c)
The Checkmate License Agreement is in full force and effect and is the legal, valid
and binding obligation of the Seller Parties (namely, as of the date hereof, Swiss Parent, and as of the Closing
Date, US Parent) and, to the Knowledge of Seller, Checkmate, enforceable against such Seller Party and, to
the Knowledge of Seller, Checkmate in accordance with its terms, subject, as to the enforcement of remedies,
to bankruptcy, insolvency, reorganization, moratorium or similar Applicable Laws affecting creditors’ rights
generally and general equitable principles. The execution and delivery of, and performance of obligations
under, the Checkmate License Agreement were and are within the powers of Swiss Parent and, to the
Knowledge of Seller, Checkmate. The Checkmate License Agreement was duly authorized by all necessary
action on the part of, and validly executed and delivered by, Swiss Parent and, to the Knowledge of Seller,
Checkmate. Following the execution and delivery of the Transaction Documents and the performance of the
Parties’ rights and obligations under this Agreement and the other Transaction Documents, the Checkmate
License Agreement will continue in full force and effect, without modification, except as specified in the
Transaction Documents, and shall remain the legal, valid and binding obligation of the Seller Parties (namely,
as of the date hereof, Swiss Parent, and as of the Closing Date, US Parent) and, to the Knowledge of Seller,
Checkmate, enforceable against such Seller Party and, to the Knowledge of Seller, Checkmate in accordance
with its terms, subject, as to the enforcement of remedies, to bankruptcy, insolvency, reorganization,
moratorium or similar Applicable Laws affecting creditors’ rights generally and general equitable principles.
As of the date hereof, Checkmate has not notified any Seller Party, in writing, that the transactions
contemplated by the Transaction Documents could result in a breach, violation, cancellation or termination
of, constitute a default under, or give Checkmate the right to exercise any remedy or obtain any additional
rights under, the Checkmate License Agreement, or that the Checkmate License Agreement is not
enforceable against Checkmate, in whole or in part. Neither Checkmate nor any other Person has any right to
consent to, approve, review or receive notice of the execution and delivery of the Transaction Documents and
the performance of the Parties’ rights and obligations hereunder and thereunder.
(d)
None of the Seller Parties, and to the Knowledge of the Seller Parties, Checkmate are
in breach or violation of or in default under or have previously been in breach or
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violation of or in default under, the Checkmate License Agreement. None of the Seller Parties has received or
sent any written notice (i) regarding the termination, breach, default or violation of, or the intention to
terminate, breach, default, or violate, the Checkmate License Agreement, in whole or in part; (ii) that any
event has occurred that, with notice or the passage of time or both, would constitute a default under the
Checkmate License Agreement; (iii) challenging the legality, validity or enforceability of the Checkmate
License Agreement or Checkmate’s obligation to pay the Checkmate Royalty Payments thereunder; (iv)
asserting that any of the Seller Parties or Checkmate is in default of their obligations thereunder; or (v)
regarding infringement under the Checkmate License Agreement. None of the Seller Parties has any intention
of terminating the Checkmate License Agreement. To the Knowledge of the Seller Parties, no event has
occurred that, with notice or the passage of time or both, would (1) give Checkmate the right to cease paying
the Checkmate Royalty Payments, (2) give Checkmate or Seller the right to terminate the Checkmate License
Agreement, or (3) constitute or give rise to any breach or default in the performance of the Checkmate
License Agreement by any of the Seller Parties or Checkmate.
(e)
None of the Seller Parties has waived any rights or defaults under the Checkmate
License Agreement or released Checkmate, in whole or in part, from any of its obligations thereunder. There
are no waivers, or modifications (or pending requests therefor) in respect of the Checkmate License
Agreement. Other than those modifications in place at the time of this Agreement, none of the Seller Parties
nor Checkmate has agreed to further amend or waive any provision of the Checkmate License Agreement,
and there is no current proposal to do so.
(f)
Except as provided in the Checkmate License Agreement, none of the Seller Parties is
a party to any agreement providing for a sharing of, or providing for, or permitting any Set-off against, the
Checkmate Royalty Payments. Except as provided in the Checkmate License Agreement, Checkmate does
not have any right of Set-off under any contract or other agreement against the Checkmate Royalty Payments
or any other amounts payable to any of the Seller Parties pursuant to the Checkmate License Agreement.
Checkmate has not exercised, and, to the Knowledge of the Seller Parties, has not had the right to exercise,
and no event or condition exists that, upon notice or passage of time or both, could reasonably be expected to
permit Checkmate to exercise, any Set-off against the Checkmate Royalty Payments or any other amounts
payable to any of the Seller Parties under either of the Checkmate License Agreement.
(g)
Except as contemplated by Section 2.1 hereof, none of the Seller Parties (i) has
assigned, sold, conveyed, granted or otherwise transferred any of its rights or obligations, in whole or in part,
under either the Checkmate License Agreement nor (ii) has granted, incurred or suffered to exist any Liens
(other than Permitted Liens) on the Checkmate License Agreement or any of its or their rights thereunder or
on any of the Purchased Royalty Payments. Except as contemplated by Section 2.1 hereof, no Person other
than the Swiss Parent (as of the date hereof) and US Parent as of the Closing Date) and its successors and
assigns, is entitled to receive any of the royalties and other amounts payable by Checkmate under the
Checkmate License Agreement.
(h) None of the Seller Parties has consented to any assignment, pledge, sale or other
transfer (including licenses) by Checkmate of any of Checkmate’s rights or obligations
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under the Checkmate License Agreement, and, to the Knowledge of the Seller Parties there is not any such
assignment, pledge, sale or other transfer (including licenses) by Checkmate. None of the Seller Parties has
received any notice from Checkmate, nor do any of the Seller Parties have any Knowledge, of Checkmate’s
intent to pledge, assign, sell, convey, grant, or otherwise transfer (including licenses) any of Checkmate’s
rights or obligations under the Checkmate License Agreement.
(i)
None of the Seller Parties nor Checkmate has made any claim of indemnification
under the Checkmate License Agreement.
(j)
None of the Seller Parties has exercised its rights to conduct an audit under the
Checkmate License Agreement.
(k) To the Knowledge of Seller, Checkmate has complied with its obligations to develop
the Checkmate Licensed Products and to seek to obtain Regulatory Approval for the Checkmate Licensed
Products pursuant to the Checkmate License Agreement.
Section 3.13

UCC Matters.

(a)
US Parent’s exact legal name is Kuros US LLC, its principal place of business is and
since such date of organization has been, located at 1209 Orange Street, Corporation Trust Center,
Wilmington DE 19801, and its jurisdiction of organization is, and since such date of organization has been,
the State of Delaware. Since such date of organization, US Parent has not been the subject of any merger or
corporate or other reorganization in which its identity or status was materially changed, except in each case
when it was the surviving or resulting Person.
(b)
The claims and rights of Purchaser created by the Transaction Documents in and to the
Purchased Royalty Payments are not and shall not be subordinated to any creditor of any Seller Party or any
other Person (other than as a result of Purchaser’s own election).
(c)
No Seller Party nor any of its Affiliates has exercised any right of Set-off, upon or with
respect to the Purchased Royalty Payments or the Collateral or agreed to do or suffer to exist any of the
foregoing. No Seller Party nor any of its Affiliates are aware of any such right of Set-off having been asserted
or claimed by Checkmate.
Section 3.14
Margin Stock. No Seller Party is engaged in the business of extending credit for
the purpose of buying or carrying margin stock, and no portion of the Purchase Price shall be used by any
Seller Party for a purpose that violates Regulation T, U or X promulgated by the Board of Governors of the
Federal Reserve System from time to time.
ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF PURCHASER
Purchaser hereby represents and warrants to the Seller Parties as of the date hereof as follows:
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Section 4.1
Organization. Purchaser is a limited liability company, duly organized, validly
existing and in good standing under the laws of the State of Delaware, and has all powers and authority, and
all licenses, permits, franchises, authorizations, consents and approvals of all Governmental Authorities,
required to own its property and conduct its business as now conducted.
Section 4.2
No Conflicts. None of the execution and delivery by Purchaser of any of the
Transaction Documents to which Purchaser is party, the performance by Purchaser of the obligations
contemplated hereby or thereby or the consummation of the transactions contemplated hereby or thereby will
contravene, conflict with, result in a breach, violation, cancellation or termination of, constitute a default
(with or without notice or lapse of time, or both) under, require prepayment under, give any Person the right
to exercise any remedy or obtain any additional rights under, or accelerate the maturity or performance of or
payment under, in any respect, (i) any Applicable Law or any judgment, order, writ, decree, permit or license
of any Governmental Authority to which Purchaser or any of its assets or properties may be subject or bound,
(ii) any term or provision of any contract, agreement, indenture, lease, license, deed, commitment, obligation
or instrument to which Purchaser is a party or by which Purchaser or any of its assets or properties is bound or
committed or (iii) any term or provision of any of the organizational documents of Purchaser.
Section 4.3
Authorization. Purchaser has all corporate power and authority to execute,
deliver and perform its obligations under, the Transaction Documents to which it is party and to consummate
the transactions contemplated hereby and thereby. The execution and delivery of each of the Transaction
Documents to which Purchaser is a party and the performance by Purchaser of its obligations hereunder and
thereunder have been duly authorized by Purchaser. Each of the Transaction Documents to which Purchaser
is party has been duly executed and delivered by Purchaser. Each of the Transaction Documents to which
Purchaser is or will be a party constitutes the legal, valid and binding obligation of Purchaser, enforceable
against Purchaser in accordance with its respective terms, subject to applicable bankruptcy, insolvency,
reorganization, moratorium or similar Applicable Laws affecting creditors’ rights generally and general
equitable principles.
Section 4.4
Governmental and Third-Party Authorizations. The execution and delivery
by Purchaser of the Transaction Documents to which Purchaser is party, the performance by Purchaser of its
obligations hereunder and thereunder and the consummation of the transactions contemplated hereunder and
thereunder do not require any consent, approval, license, order, authorization or declaration from, notice to,
action or registration by or filing with any Governmental Authority or any other Person, except for the filing
of UCC financing statements, the Checkmate Consent and any consent, approval, license, order, authorization
or declaration previously obtained.
Section 4.5
No Litigation. There is no (a) action, suit, arbitration proceeding, claim,
demand, citation, summons, subpoena, investigation or other proceeding (whether civil, criminal,
administrative, regulatory, investigative or informal) pending or, to the Knowledge of Purchaser, threatened
by or against Purchaser, at law or in equity, or (b) inquiry or investigation (whether civil, criminal,
administrative, regulatory, investigative or informal) by or before a Governmental Authority pending or, to
the Knowledge of Purchaser, threatened against, that, in each case,
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challenges or seeks to prevent, enjoin, alter, delay, make illegal or otherwise interfere with the consummation
of any of the transactions contemplated by any of the Transaction Documents to which Purchaser is or will be
party.
ARTICLE V
COVENANTS
The Parties covenant and agree as follows:
Section 5.1
(a)

Notices; Books and Records; Audit Right.
Notices.

(i)
As promptly as possible (but in no event more than [*] Business Days) after any Seller
Party receives notice of, or otherwise acquires Knowledge of any of the following: (1) any action, suit,
claim, demand, dispute, investigation, arbitration or other proceeding (whether commenced or
threatened) relating to the transactions contemplated by the Transaction Documents, the Purchased
Royalty Payments, the Product IP Rights, the Products, or a License Agreement; (2) any violation,
breach, default or termination (or any other fact, event or circumstance that, with the passage of time or
additional notice, or both, could result in any such violation, breach, default or termination) by any
Person under a License Agreement; (3) any change, event, occurrence, state of facts, development or
condition that would reasonably be expected to result in an Adverse Change; (4) any allegation or
claim by a Third Party that the developing, having developed, manufacturing, having manufactured,
using, marketing, selling, offering for sale, importing or distributing of any Product infringes any
intellectual property rights of such Third Party; (5) any Third Party developing, manufacturing, having
manufactured, using, marketing, selling, offering for sale, importing or distributing of any Product in a
manner that infringes any intellectual property rights underlying any of the Products; or (6) any other
correspondence relating to the foregoing, such Seller Party shall provide to Purchaser (A) written notice
thereof (including reasonable details to enable Purchaser to understand the applicable matters involved,
the facts, events or circumstances that gave rise to such matters, the relief and/or remedies being
sought, any proposed corrective action to be taken, and relevant timelines), together with a copy of
such written notice received by such Seller Party along with any related materials, and (B) such other
information as to enable Purchaser to participate meaningfully in discussions with the Seller Parties or
Licensee or otherwise regarding such matters. The notices as envisioned in this Section 5.1(a)(i) shall
be given provided that if such Seller Party is advised in writing by its counsel that the provision by
such Seller Party to Purchaser of such information would constitute a breach of its confidentiality
obligations, then such Seller Party shall provide promptly (but in no event more than [*] Business
Days) a material summary of such information to Purchaser to the extent providing such summary
would not itself constitute a breach of such Seller Party’s confidentiality obligations. If such Seller
Party is advised in writing by its counsel that providing Purchaser such material summary will
constitute a breach of its confidentiality obligations, then such Seller Party shall paraphrase or
otherwise describe the substance for Purchaser of such information to
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the maximum extent possible, as such Seller Party is advised in writing by its counsel, without causing
a breach of its confidentiality obligations.
(ii)
As promptly as possible (but in no event more than [*] Business Days) after receipt by
any Seller Party of any material notice, demand, certificate, correspondence, report or other
communication relating to the Purchased Royalty Payments, the Products, the Product IP Rights, or a
License Agreement (other than a Checkmate Royalty Report), such Seller Party shall provide to
Purchaser written notice thereof (including reasonable details to enable Purchaser to understand the
applicable matters involved, the facts, events or circumstances that gave rise to such matters, the relief
and/or remedies being sought, any proposed correction action to be taken, and relevant timelines),
together with a copy of such notice, demand, certificate, correspondence, report or other
communication received by any Seller Party. The notices as envisioned in this Section 5.1(a)(ii) shall
be given provided that if such Seller Party is advised in writing by its counsel that the provision by
such Seller Party to Purchaser of such information would constitute a breach of its confidentiality
obligations, then such Seller Party shall provide promptly (but in no event more than [*] Business
Days) a material summary of such information to Purchaser to the extent providing such summary
would not itself constitute a breach of such Seller Party’s confidentiality obligations. If such Seller
Party is advised in writing by its counsel that providing Purchaser such material summary will
constitute a breach of its confidentiality obligations, then such Seller Party shall paraphrase or
otherwise describe the substance for Purchaser of such information to the maximum extent possible, as
such Seller Party is advised in writing by its counsel, without causing a breach of its confidentiality
obligations. Subject to the confidentiality limitations described in this Section 5.1(a)(ii), a Seller Party
shall provide Purchaser with semiannual summaries of the status of the Products based on the most
recent information provided to Seller by Checkmate (i) within [*] days after the end of the second
(2nd)) calendar quarter of each calendar year and (ii) promptly after receipt of such information after
the fourth (4th) calendar quarter of each fiscal year but in no event later than [*] calendar days
thereafter.
(iii)
As promptly as possible (but in no event more than [*] Business Days) after acquiring
Knowledge of an infringement by a Third Party of any of the Product IP Rights, or of the existence of
any facts, circumstances or events that, alone or together with other facts, circumstances or events,
could reasonably be expected to result in an infringement by a Third Party of any Product IP Rights,
the Seller Parties shall provide to Purchaser written notice describing in reasonable detail such
infringement, including such information as to enable Purchaser to participate meaningfully in
discussions with the Seller Parties or such Third Party or otherwise regarding such matters. The
notices as envisioned in this Section 5.1(a)(iii) shall be given provided that if such Seller Party is
advised in writing by its counsel that the provision by such Seller Party to Purchaser of such
information would constitute a breach of its confidentiality obligations, then such Seller Party shall
provide promptly (but in no event more than [*] Business Days) a material summary of such
information to Purchaser to the extent providing such summary would not itself constitute a breach of
such Seller Party’s confidentiality obligations. If such Seller Party is advised in writing by its counsel
that providing Purchaser such material summary will constitute a breach of its confidentiality
obligations, then such
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Seller Party shall paraphrase or otherwise describe the substance for Purchaser of such information to
the maximum extent possible, as such Seller Party is advised in writing by its counsel, without causing
a breach of its confidentiality obligations.
(iv)
Each of Seller Parties on the one hand, and Purchaser on the other hand, shall provide
the other Party with written notice as promptly as possible (but in no event more than [*] Business
Days) after acquiring Knowledge of any of the following: (1) the occurrence of a Bankruptcy Event in
respect of itself; (2) any uncured material breach or default by it of or under any covenant, agreement
or other provision of any Transaction Document; (3) any material breach in any respect of any
representation or warranty made by it in any of the Transaction Documents to which it is a party or in
any certificate delivered by it pursuant to this Agreement; or (4) any change, effect, event, occurrence,
statement of facts, development or condition that could reasonably be expected to result in an Adverse
Change.
(v)
The Seller Parties shall provide Purchaser with written notice not less than [*] Business
Days prior to any change in, or amendment or alteration of, each Seller Party’s: (1) legal name, (2)
form or type of organization, or (3) jurisdiction of organization.
(b)
Summary of Set-offs. The Seller Parties shall promptly (but in no event more than [*]
days after receipt of the Checkmate Royalty Report or any other similar report under another License
Agreement) deliver to Purchaser, accompanied by reasonable documentation, a summary of the amount and
nature of any Set-offs affecting the calculation of royalties and other amounts payable to any Seller Party
under any License Agreement for any period, and any indemnity or reimbursements. The notices as
envisioned in this Section 5.1(b) shall be given provided that if such Seller Party is advised in writing by its
counsel that the provision by such Seller Party to Purchaser of such information would constitute a breach of
its confidentiality obligations, then such Seller Party shall provide promptly (but in no event more than [*]
Business Days) a material summary of such information to Purchaser to the extent providing such summary
would not itself constitute a breach of such Seller Party’s confidentiality obligations. If such Seller Party is
advised in writing by its counsel that providing Purchaser such material summary will constitute a breach of
its confidentiality obligations, then such Seller Party shall paraphrase or otherwise describe the substance for
Purchaser of such information to the maximum extent possible, as such Seller Party is advised in writing by
its counsel, without causing a breach of its confidentiality obligations.
(c)
Royalty Reports. Following the completion of each Royalty Quarter, US Parent shall
promptly (but in no event more than [*] days after any Seller Party receives a Checkmate Royalty Report for
such Royalty Quarter) deliver to Purchaser a complete copy of such Checkmate Royalty Report for the
applicable Royalty Quarter. With respect to any Terminated Checkmate Licensed Products if after the joint
consultation process provided for in Section 5.3(e), US Parent elects to develop and such Terminated
Checkmate Licensed Products are developed internally and sold by any Seller Party or Third Parties on a
Seller Party’s behalf, US Parent shall prepare and deliver quarterly royalty reports to Purchaser detailing the
quarterly Net Sales thereof and the corresponding royalties payable to Purchaser within [*] days after the end
of each Royalty Quarter. The notices as envisioned in this Section 5.1(c) shall be given
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provided that if such Seller Party is advised in writing by its counsel that the provision by such Seller Party to
Purchaser of such information would constitute a breach of its confidentiality obligations, then such Seller
Party shall provide promptly (but in no event more than [*] Business Days) a material summary of such
information to Purchaser to the extent providing such summary would not itself constitute a breach of such
Seller Party’s confidentiality obligations. If such Seller Party is advised in writing by its counsel that
providing Purchaser such material summary will constitute a breach of its confidentiality obligations, then
such Seller Party shall paraphrase or otherwise describe the substance for Purchaser of such information to
the maximum extent possible, as such Seller Party is advised in writing by its counsel, without causing a
breach of its confidentiality obligations.
(d)
Seller Books and Records; Audit Right. The Seller Parties shall keep and maintain at
all times complete and accurate books and records relating to the milestone royalty and other payments
(including the Purchased Royalty Payments) received or entitled to be received by any Seller Party under a
License Agreement or payable directly by any Seller Party to Purchaser (the “Seller Books and Records”),
which books and records shall be maintained for, at minimum, as long as Purchaser is entitled to receive
Purchased Royalty Payments hereunder and for a period of [*] years thereafter, or such longer period as
required by Applicable Law. For so long as Purchaser is entitled to receive Purchased Royalty Payments
hereunder and for a period of [*] years thereafter, upon prior written notice to a Seller Party, Purchaser has
the right to inspect and, [*], to audit the Seller Books and Records to verify the accuracy of the Purchased
Royalty Payments made to Purchaser hereunder and the accuracy of any royalty report or other report or
information provided by each Seller Party to Purchaser pursuant to this Article V. Any such audit shall occur
(i) not more than [*] in any calendar year, unless such audit reveals an underpayment of [*] or more in
Purchased Royalty Payments [*], in which case, Purchaser shall be permitted an additional audit right in such
calendar year pursuant to this Section 5.1(d), and (ii) upon not less than [*] days’ prior written notice to a
Seller Party. If any such audit results in a determination that for any Royalty Quarter covered by the audit,
there was an underpayment of Purchased Royalty Payments to Purchaser, the amount of such deficiency shall
be promptly paid, or cause to be paid, by the Seller Parties to Purchaser, plus interest for the period from and
including the date when such amount should have been paid by Licensee or such Seller Party to Purchaser in
accordance with this Agreement through but excluding the date of payment of such amount, at a rate,
calculated on a 365-day or 366-day basis, as applicable, equal to the then current prime rate of interest quoted
in the Money Rates section of the on-line edition of the Wall Street Journal (at http://www.markets.wsj.com)
plus [*]. If any such audit reveals an underpayment of [*] or more in Purchased Royalty Payments, then in
addition to promptly paying the amount of such underpayment plus interest as provided in the immediately
prior sentence, the Seller Parties shall also pay to Purchaser an amount equal to the fees and expenses
incurred by Purchaser in connection with such audit. The inspections and audits as envisioned in this Section
5.1(d) shall be permitted however, if such Seller Party is advised in writing by its counsel that the provision
by such Seller Party to Purchaser of certain information during such audit or inspection would constitute a
breach of its confidentiality obligations, then such Seller Party shall remove such information from the audit
contents and shall provide promptly (but in no event more than [*] Business Days) a material summary of
such information to Purchaser to the extent providing such summary would not itself constitute a breach of
such Seller Party’s confidentiality obligations. If such Seller Party is advised in writing by its counsel that
providing Purchaser such material summary will constitute a breach of its
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confidentiality obligations, then such Seller Party shall paraphrase or otherwise describe the substance for
Purchaser of such information to the maximum extent possible, as such Seller Party is advised in writing by
its counsel, without causing a breach of its confidentiality obligations.
(e)
Each of the Seller Parties shall promptly (but in no event more than [*] Business Days)
make available to Purchaser such other information as Purchaser may, from time to time, reasonably request
with respect to (i) a License Agreement, (ii) the Products, (iii) the Product IP Rights, (iv) the Purchased
Royalty Payments, and (v) such Seller Party’s compliance with the terms, provisions and conditions of this
Agreement, the other Transaction Documents to which it is a party and the License Agreements; provided
that if such Seller Party is advised in writing by its counsel that the provision by such Seller Party to
Purchaser of such information would constitute a breach of its confidentiality obligations, then such Seller
Party shall provide promptly (but in no event more than [*] Business Days) a material summary of such
information to Purchaser to the extent providing such summary would not itself constitute a breach of such
Seller Party’s confidentiality obligations. If such Seller Party is advised in writing by its counsel that
providing Purchaser such material summary will constitute a breach of its confidentiality obligations, then
such Seller Party shall paraphrase or otherwise describe the substance for Purchaser of such information to
the maximum extent possible, as such Seller Party is advised in writing by its counsel, without causing a
breach of its confidentiality obligations.
Section 5.2

Public Announcement; Use of Names.

(a)
Each of the Seller Parties and Purchaser agree that, after the execution of this
Agreement, no press release or public announcements concerning any of the transactions contemplated by, or
the existence or terms of, the Transaction Documents shall be issued or made by either Party hereto without
the prior consent of the other Party (such consent not to be unreasonably withheld, conditioned or delayed),
except for such press release, announcement or disclosure as may be required, in the reasonable judgement of
the disclosing Party after consultation with its outside counsel, by Applicable Law or the rules and regulation
of the SEC or any securities exchange or trading system, in which case the disclosing Party shall, to the extent
practicable, allow the other Party reasonable time to review and comment on such release or announcement
(or to seek a protective order against disclosure) in advance of its issuance. Notwithstanding anything herein
to the contrary, the foregoing shall not apply to the issuance of a joint press release announcing this
Agreement in a form previously approved by a Seller Party and Purchaser or any other public announcement
or electronic publication using substantially the same text as such press release.
(b) Except as required by Applicable Law or the rules and regulation of the SEC or any
securities exchange or trading system, neither Party shall use the name, trademark, service mark, trade name,
or symbol or any adaptation thereof of the other Party or of any of its directors, officers, employees,
inventors, agents and representatives, or Affiliates for advertising, marketing, endorsement, promotional or
sales literature, publicity, public announcement or disclosure or in any document employed to obtain funds or
financing without the specific prior written consent of an authorized representative of the other Party.
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(c)
Each Seller Party shall promptly make available to Purchaser such other information as
Purchaser may, from time to time, reasonably request with respect to a License Agreement, the Products, the
Product IP Rights, and the Purchased Royalty Payments subject to compliance with any applicable
confidentiality requirements.
Section 5.3

Commercially Reasonable Efforts; Further Assurances.

(a)
Subject to the terms and conditions of this Agreement, each Party hereto will use
Commercially Reasonable Efforts to take, or cause to be taken, all actions and to do, or cause to be done, all
things necessary under Applicable Law to consummate the transactions contemplated by the Transaction
Documents to which such Seller Party or Purchaser, as applicable, is party, including to (i) effect the sale,
assignment, transfer and conveyance of the Purchased Royalty Payments to Purchaser pursuant to this
Agreement, (ii) execute and deliver such other documents, certificates, instruments, agreements and other
writings and to take such other actions as may be necessary or desirable, or reasonably requested by the other
Party hereto, in order to consummate or implement expeditiously the transactions contemplated by any
Transaction Document to which such Seller Party or Purchaser, as applicable, is party, (iii) perfect, protect,
evidence, vest and maintain in Purchaser good, valid and marketable title in and to the Purchased Royalty
Payments free and clear of all Liens (other than Permitted Liens), (iv) create, evidence and perfect
Purchaser’s first priority security interest granted pursuant to Section 2.1(c) and Section 2.1(d) and (v) enable
Purchaser to exercise or enforce any of Purchaser’s rights under the Transaction Documents.
(b)
Subject to Purchaser’s rights under Section 5.6 , the Seller Parties and Purchaser shall
cooperate and provide assistance as reasonably requested by the other Party hereto, at such other Party’s
expense (except as otherwise set forth herein), in connection with any litigation, arbitration, investigation or
other proceeding (whether threatened, existing, initiated or contemplated prior to, on or after the date hereof)
to which the other Party hereto, any of its Affiliates or controlling Persons or any of their respective directors,
officers, equity-holders, controlling persons, managers, agents or employees is or may become a party or is or
may become otherwise directly or indirectly affected or as to which any such Persons have a direct or indirect
interest, in each case relating to any Transaction Document, the Purchased Royalty Payments, the Collateral
or the transactions described herein or therein, but in all cases excluding any litigation (i) brought by any
Seller Party (for itself or on behalf of any Seller Indemnified Party) against Purchaser or (ii) brought by
Purchaser (for itself or on behalf of any Purchaser Indemnified Party) against any Seller Party.
(c)
The Seller Parties and Purchaser shall comply with all Applicable Laws with respect to
the Transaction Documents, the Purchased Royalty Payments, the License Agreements, and all ancillary
agreements related thereto.
(d)
Prior to the Closing, no Seller Party shall enter into any contract, agreement or other
legally binding arrangement (whether written or oral), or grant any right to any other Person, in each case that
would (i) conflict with the Transaction Documents or the assignments made or rights granted to Purchaser
hereunder or thereunder, (ii) impair any Seller Party’s ability to perform its obligations under the Transaction
Documents, (iii) serve or operate to limit, circumscribe or impair any of Purchaser’s rights under the
Transaction Documents (or
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Purchaser’s ability to exercise any such rights), or (iv) result in an Adverse Change. After the Closing,
neither US Parent nor Seller shall enter into any contract, agreement or other legally binding arrangement
(whether written or oral), or grant any right to any other Person, in each case that would (i) conflict with the
Transaction Documents or the assignments made or rights granted to Purchaser hereunder or thereunder, (ii)
impair US Parent’s or Seller’s ability to perform its obligations under the Transaction Documents, (iii) serve
or operate to limit, circumscribe or impair any of Purchaser’s rights under the Transaction Documents (or
Purchaser’s ability to exercise any such rights), or (iv) result in an Adverse Change.
(e)
In the event of any Terminated Checkmate Licensed Products, US Parent, Seller and
Purchaser shall consult in good faith to jointly determine what steps (if any) shall be taken to enter into
license agreements with appropriate Third Parties covering any Terminated Checkmate Licensed Products or
otherwise develop and commercialize them internally. As part of such joint decision, the parties shall
negotiate in good faith any amendments to be made to this agreement to reflect any new license agreement or
other development or commercialization of any Terminated Checkmate Licensed Product and to provide, to
the maximum extent applicable and possible, Purchaser with royalty payment terms (on an as-combined
basis) no less favorable than those provided hereunder on a Product-by-Product basis corresponding to the
amount of Checkmate Royalty Payments for any Terminated Checkmate Licensed Products.
(f)
Subject to Purchaser’s rights under Section 5.6, following the termination of any
Terminated Checkmate Licensed Product under the corresponding License Agreement (including each
Terminated Checkmate Licensed Product that is terminated as a result of the termination of any
corresponding License Agreement), US Parent shall use Commercially Reasonable Efforts to have transferred
to US Parent all Regulatory Documentation and Regulatory Approvals (as those terms are defined in the
Checkmate License Agreement) in respect of such Product prepared or obtained by or on behalf of the
applicable Licensee prior to the date of such termination, transfer such clinical trials in respect of such
Product to US Parent, and purchase or otherwise obtain all relevant clinical trial supplies of such Product, in
each of the foregoing, to the fullest extent permitted under the surviving terms of the applicable License
Agreement and to the extent not prohibited by Applicable Law.
Section 5.4
(a)

Royalty Payments.
Erroneous Payments.

(i)
If a Licensee, any Sublicensee or any other Person (notwithstanding the terms of the
Checkmate Consent (as applicable) or any payment instructions for a New License Agreement) makes
any payment in respect of the Purchased Royalty Payments that is owed to Purchaser as a Purchased
Royalty Payment hereunder, to any Seller Party (or to any of its Affiliates) instead of to Purchaser, then
(1) such Seller Party shall hold (or cause such Affiliate to hold) such payment in trust for the sole
benefit of Purchaser, (2) no Seller Party (or such Affiliate) shall have any right, title or interest
whatsoever in such payment nor shall not create or suffer to exist any Lien thereon and (3) such Seller
Party (or such Affiliate) promptly, and in any event no later than [*] Business Days following the
receipt by such Seller Party (or such Affiliate) of such payment, shall remit, or cause to be remitted, an
amount equal to such payment to the Purchaser Account,
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without Set-off, by wire transfer of immediately available funds, in the exact form received with all
necessary endorsements.
(ii)
If a Licensee, any Sublicensee or any other Person (notwithstanding the terms of any
payment instructions for a New License Agreement) makes any payment due under a License
Agreement that does n o t constitute a Purchased Royalty Payment or Purchaser’s portion of any
Recoveries, to Purchaser (or to any of Purchaser’s Affiliates) instead of to a Seller Party, then: (1)
Purchaser shall hold (or shall cause such Affiliate to hold) such payment in trust for the sole benefit of
such Seller Party, (2) Purchaser (or such Affiliate) shall have no right, title or interest whatsoever in
such payment and shall not create or suffer to exist any Lien thereon, and (3) Purchaser (or such
Affiliate) promptly, and in any event no later than [*] Business Days following the receipt by
Purchaser (or such Affiliate) of such payment, shall remit, or cause to be remitted, an amount equal to
such payment to the Swiss Parent Account, without Set-off, by wire transfer of immediately available
funds, in the exact form received with all necessary endorsements.
(iii)
If a Licensee takes (1) any Set-off in full or partial satisfaction of a judgment against
any Seller Party or a settlement with a Seller Party, (2) any Set-off resulting from any Seller Party’s
breach of the Checkmate License Agreement or for which a Licensee or Sublicensee may otherwise be
entitled to take or claim based on any Seller Party’s breach of a License Agreement, or (3) any other
Set-off based on other amounts any Seller Party allegedly owes such Licensee, in any case where such
Set-off has the effect of reducing amounts required to be paid to Purchaser under the rights assigned to
Purchaser hereunder, then the Seller Parties shall pay, or cause to be paid, to the Purchaser Account
(but in no event later than [*] Business Days after any Seller Party acquires Knowledge of such Setoff) an amount equal to the amount of such Set-off, and shall continue to pay to Purchaser such
amounts with respect to any subsequent Set-offs based on any of the foregoing for so long as such Setoffs continue to have the effect of reducing amounts that would otherwise be required to be paid to
Purchaser under the rights assigned to Purchaser hereunder.
(iv)
If a Licensee makes a negative adjustment to a current Purchased Royalty Payment due
to an overpayment of a past Purchased Royalty Payment that was accrued with respect to Net Sales,
then the Seller Parties shall promptly, and in any event no later than [*] Business Days following the
receipt of such negatively adjusted payment, remit, or cause to be remitted, to the Purchaser Account an
amount equal to the amount of such negative adjustment. If a Licensee makes a positive adjustment to
a current Purchased Royalty Payment due to an underpayment of a past Purchased Royalty Payment
that was accrued with respect to Net Sales, then Purchaser shall promptly, and in any event no later
than [*] Business Days following the receipt of such positively adjusted payment, remit, or cause to be
remitted, to Swiss Parent Account an amount equal to the amount of such positive adjustment.
(v)
If any Seller Party on the one hand, or Purchaser on the other hand, fails to timely
comply with their respective obligations under the foregoing clauses (i), (ii), (iii) or (iv), then all
amounts not timely paid by the due date provided therein shall accrue
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interest from and including the date such amount was due through but excluding the date such payment
in full (together with all interest thereon) is made to the applicable Party, at a rate, calculated on a 365day or 366-day basis, as applicable, equal to the then-current prime rate of interest quoted in the Money
Rates section of the on-line edition of the Wall Street Journal (at http://www.markets.wsj.com) plus [*],
compounded annually, not to exceed the maximum interest that may be charged under Applicable Law.
(b)

Payments.

(i)
Each of the Seller Parties shall make all payments required to be made by it to
Purchaser pursuant to this Agreement by wire transfer of immediately available funds, without Set-off
or deduction or withholding for or on account of any Taxes, to Purchaser Account.
(ii)
Purchaser shall make all payments required to be made by it to any Seller Party pursuant
to this Agreement by wire transfer of immediately available funds, without Set-off or deduction to the
Swiss Parent Account unless otherwise instructed by Swiss Parent in writing.
(iii)
Purchaser shall be entitled to deduct and withhold from any consideration payable
pursuant to this Agreement such amounts as it is required to deduct and withhold with respect to the
making of such payment under any Applicable Law relating to Tax. To the extent that any amounts are
so deducted and withheld and paid over to or deposited with the relevant Governmental Authority, such
withheld amounts shall be treated for all purposes of this Agreement as having been paid to the Seller
Parties in respect to which such deduction and withholding were made.
(c)
No Seller Party shall attempt to revoke, amend, modify, supplement, restate, waive,
cancel or terminate the executed Checkmate Consent without the prior written consent of Purchaser.
Section 5.5

License Agreements.

(a)
Performance of License Agreement. Each Seller Party, as applicable, (i) shall
perform and comply in all respects with its duties and obligations under each License Agreement, (ii) except
as contemplated by the Checkmate Consent, shall not, without the prior written consent of Purchaser, transfer
or assign (including by merger, consolidation, operation of law or otherwise), amend, modify, supplement,
restate, waive, cancel or terminate (or consent to any of the foregoing) a License Agreement, in whole or in
part, (iii) shall not grant, incur or suffer to exist any Liens (other than Permitted Liens) on the Purchased
Royalty Payments, the Collateral, or a License Agreement, (iv) without Purchaser’s prior consent, shall not
forgive, release or compromise any milestones, royalties or other amounts owed to or becoming owing to it
under a License Agreement, or grant any rights to a Licensee that would have the effect of doing any of the
foregoing, (v) shall not consent to a Licensee’s transfer or assignment (including by merger, consolidation,
operation of law or otherwise) of, in whole or in part, any rights under a License Agreement without
Purchaser’s prior written consent, (vi) except pursuant to Section 5.6, shall not enter into any new agreement
or legally binding arrangement in respect
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of, in connection with, or related to any of the Checkmate Royalty Payments, the Checkmate Licensed
Products or the Checkmate License Agreement, (vii) without Purchaser’s prior consent, shall not waive any
obligation of, or grant any consent to, the applicable Licensee under or in respect of, in connection with, or
relating to a License Agreement, and (viii) shall not agree to do or attempt to do anything in contravention of
the foregoing.
(b)
Non-Impairment of Purchaser’s Rights. No Seller Party shall, without the prior
written consent of Purchaser and subject in all respects to Section 5.5(a): (i) forgive, release or reduce any
amount, or delay or postpone any amount, owed to any Seller Party or Purchaser relating to the Purchased
Royalty Payments; (ii) waive, amend, cancel or terminate, exercise or fail to exercise, any material rights
under any License Agreement constituting or relating to the Purchased Royalty Payments , (iii) withhold any
consent, grant any consent, exercise or waive (or fail to exercise or waive) any right or option, or send (or
refrain from sending) any notice or take or fail to take any action under the Checkmate License Agreement or
any other License Agreement, in each case, materially affecting the Purchased Royalty Payments and (iv)
take any action to interfere with the administration or existence of the Joint Escrow Account.
(c)
Breach of License Agreement by any Seller Party. If any Seller Party acquires
Knowledge that a Seller Party is (or, with the giving of notice, the passage of time, or both, would be) in
breach of or default under a License Agreement, the Seller Parties shall promptly (and in any case within [*]
Business Days) provide notice to Purchaser thereof in accordance with Section 5.1(a)(i), and after
consultation with Purchaser shall use Commercially Reasonable Efforts to promptly cure such breach or
default; provided, however, that if the Seller Parties fail to promptly use Commercially Reasonable Efforts to
cure any such breach or default, Purchaser shall, to the extent permitted by a License Agreement, be entitled
to take any and all actions it deems reasonably necessary to cure such breach or default, and the Seller Parties
agree to cooperate with Purchaser for such purpose. All reasonable Third Party costs and expenses incurred in
connection with this Section 5.5(c), shall (a) [*], and (b) [*]. In the event that the Seller Parties or Purchaser
incurs reasonable Third Party costs in excess of their allocable share pursuant to the previous sentence, the
other party shall promptly reimburse such incurring party for such excess.
(d) Breach of License Agreement by Licensee . If any Seller Party acquires Knowledge
that a Licensee is (or with the giving of notice or the passage of time, or both, would be) in breach of or
default under a License Agreement, the Seller Parties shall promptly (and in any case within [*] Business
Days) provide notice to Purchaser thereof in accordance with Section 5.1(a)(i) hereof and following prompt
consultation with Purchaser take such Commercially Reasonable Efforts to remedy such situation (including
commencing legal actions against such Licensee using legal counsel reasonably satisfactory to Purchaser) and
to exercise any or all rights and remedies available to any of the Seller Parties, whether under a License
Agreement or by operation of law or equity. Notwithstanding the foregoing and anything else in this
Agreement to the contrary, if a Licensee breaches its obligation to make any of the Purchased Royalty
Payments, Purchaser shall have the right and standing to exercise any and all rights and remedies available to
Purchaser and the Seller Parties shall cooperate with any such exercise of rights and remedies. All reasonable
Third Party costs and expenses incurred in connection with this Section 5.5(d), shall (a) [*], and (b) [*]. In
the event that the Seller Parties
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or Purchaser incurs reasonable Third Party costs in excess of their allocable share pursuant to the previous
sentence, the other party shall promptly reimburse such incurring party for such excess.
(e)

Infringement of the Product IP Rights.

(i)
If any Seller Party acquires Knowledge of an infringement by a Third Party of any of
the Product IP Rights, or of the existence of any facts, circumstances or events that, alone or together
with other facts, circumstances or events, could reasonably be expected to result in an infringement by
a Third Party of the Product IP Rights, the Seller Parties shall provide written notice thereof to
Purchaser in accordance with Section 5.1(a)(iii) and after prompt consultation with Purchaser take such
Commercially Reasonable Efforts (including commencing legal actions using legal counsel reasonably
satisfactory to Purchaser) to abate such infringement and to exercise any or all rights and remedies
available to it, whether under a License Agreement or by operation of law or equity.
(ii)
If a Licensee (either directly, or indirectly through a Sublicensee) exercises its right to
police the applicable Product IP Rights against infringement by any Third Party, then US Parent (and
any other Seller Party, if and as applicable) shall exercise its right to voluntarily join any applicable
suit, or not exercise such right, and take such other reasonable actions related thereto, as Purchaser
reasonably requests of any Seller Party.
(iii)
If, however, (1) a Licensee fails to timely exercise its option to police the applicable
Product IP Rights against infringement, (2) a Licensee fails to take action to abate such infringement
within the applicable time period specified in the applicable License Agreement, or (3) a Licensee does
not have the right to take action to abate such infringement, then the Seller Parties shall, after prompt
consultation with Purchaser, promptly take (or refrain from taking) actions to abate such infringement
(including commencing legal action against the infringing Third Party using legal counsel reasonably
satisfactory to Purchaser) and exercise rights and remedies available to it to abate such infringement,
whether under the applicable License Agreement or by operation of law or equity, as Purchaser, acting
reasonably, requests of any Seller Party.
(iv)
The costs and expenses of the Seller Parties incurred in connection with any action
under this Section 5.5(e) against any infringer shall (a) [*], and (b) [*]. In the event that the Seller
Parties or Purchaser incurs costs in excess of their allocable share pursuant to the previous sentence,
the other party shall promptly reimburse such incurring party for such excess. The Parties agree that
the Recoveries shall be allocated between Swiss Parent and Purchaser in proportion to how the costs
and expenses were borne by Swiss Parent and Purchaser connection with any action under this Section
5.5(e) against any infringer.
(f)
Preservation and Defense of Patents. Subject to the License Agreements, the Seller
Parties shall: (i) take such actions and prepare, execute, deliver and file any and all agreements, documents
and instruments, that are reasonably necessary to diligently preserve and maintain the Product IP Rights,
including payment of maintenance fees or annuities, (ii)
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prosecute patents and any corrections, substitutions, reissues, reviews and reexaminations of the Product IP
Rights and any other forms of patent term restoration in any jurisdiction and obtain, or cause the obtainment
of, patent listing in the FDA Electronic Orange Book, (iii) diligently defend the Product IP Rights against any
interference or claim of invalidity or unenforceability, in any jurisdiction (including by defending any
counterclaim of invalidity or action of a Third Party for declaratory judgment of non-infringement or noninterference), and (iv) not disclaim or abandon, or fail to take any action necessary or desirable to prevent the
disclaimer or abandonment of, any Product IP Rights without prior notice to the Purchaser. If, after prior
notice to Purchaser, US Parent determines to disclaim, abandon or not to take preventative action related to
any of the Product IP Rights, Purchaser may prosecute and maintain such Product IP Rights or take such
preventative actions at its sole expense and the Seller Parties shall provide commercially reasonable
assistance to Purchaser with respect thereto. Further to the foregoing, the Seller Parties (1) shall consult with
Purchaser regarding any action or inaction contemplated by this Section 5.5(f) , and then give Purchaser an
opportunity to review the text of, any filing related thereto prior to its submission, (2) shall consult with
Purchaser with respect thereto, including to consider in good faith any comments from Purchaser in respect
thereof, and (3) shall promptly after making such filing or other submission provide Purchaser with the final
version thereof. The costs and expenses of the Seller Parties incurred in connection with the foregoing actions
shall (a) [*] and (b) [*]. In the event that the Seller Parties or Purchaser incurs costs in excess of their
allocable share pursuant to the previous sentence, the other party shall promptly reimburse such incurring
party for such excess.
(g) Subject to the applicable License Agreement, Purchaser shall have the right to
participate in, with counsel appointed by it, any meeting, discussion, action, suit or other proceeding
involving the infringement, legality, validity or enforceability of the Product IP Rights proposed to be
undertaken by any Seller Party in the exercise of its rights under the applicable License Agreement with
respect to the Product IP Rights; provided that the fees and expenses of Purchaser’s outside counsel in
connection therewith shall [*]; otherwise, such fees and expenses shall [*].
(h)
Each Seller Party shall: (i) make available its and their relevant records and personnel
to Purchaser in connection with any litigation commenced by any Seller Party or Purchaser against a Licensee
to enforce any of the Seller Parties’ or Purchaser’s rights under this Agreement or a License Agreement; (ii)
shall use Commercially Reasonable Efforts to provide reasonable assistance and authority, at Purchaser’s
expense, to file and bring such litigation, including, at Purchaser’s expense, being joined as a party plaintiff;
(iii) keep Purchaser informed of all current and material developments relating to such litigation, including
providing Purchaser with copies of all pleadings, notices and communications with respect to such litigation,
(iv) consult and cooperate with Purchaser in connection with determining the course and strategy of such
litigation; and (v) not, without the prior written consent of Purchaser, effect any settlement, compromise or
discharge of such litigation. The portion of all settlement, damages, or other amounts recovered directly by
any Seller Party, or by any Person and paid to any Seller Party, in the course of any litigation contemplated
by this Section 5.5, in each case in excess of litigation costs, including costs associated with investigation and
other litigation strategies (such portion, the “Recoveries”) shall be allocated between Seller Parties and
Purchaser in proportion to how the costs and expenses were borne by the Seller Parties and Purchaser in
connection with obtaining such settlement, damages or other amount.
37
[*] = Certain confidential information contained in this document, marked by brackets, has been omitted because it is both (i) not
material and (ii) is the type that the registrant treats as private or confidential.

(i)
No Further Grant of Rights. From and after the Effective Date, no Seller Party nor
any of their Affiliates shall grant any license in or to the Product IP Rights in any geographic territory, for the
Products subject to this Agreement, unless (1) such license becomes a “License Agreement” hereunder, (2)
the ongoing or minimum royalty and other payments generated under such license are no less favorable than
those provided hereunder corresponding to the amount of Checkmate Royalty Payments for any Terminated
Checkmate Licensed Products, and (3) the applicable portion of milestone, royalty and other payments
thereunder become “Purchased Royalty Payments.”
Section 5.6

Termination of a License Agreement.

(a)
Terminated License Agreements . Without limiting the provisions of Section 5.5 or
any other rights or remedies Purchaser may have under this Agreement, if (i) any Seller Party or a Licensee
terminates, or provides written notice of termination of, a License Agreement (in whole or in part) (it being
understood that no Seller Party shall terminate any License Agreement without the prior written consent of
Purchaser), or (ii) such License Agreement is otherwise terminated (in whole or in part) other than solely by
virtue of the expiration of any of the applicable Product Patents (the “Terminated License Agreement ”),
then Purchaser shall have the right, in its sole discretion, to identify, pursue, negotiate and finalize the terms
of one or more out-licensing arrangement for any or all of the Terminated Checkmate Licensed Products as
further described below in Section 5.6(b)(i) (each such replacement licensing arrangement, a “New
Arrangement”).
(b)

New License Agreements.

(i)
Purchaser-Initiated New Arrangements. Purchaser shall have the right, in its sole
discretion, to out-license one or more of the Terminated Checkmate Licensed Products. Purchaser may
negotiate and finalize the terms of each new license agreement(s) effecting such Purchaser-Initiated
New Arrangement in a manner designed to maximum the potential proceeds from each PurchaserInitiated New Arrangement, subject to US Parent’s approval of the final form of each new license
agreement(s) (each, a “New License Agreement”) and ancillary documents, which approval shall not
be unreasonably conditioned, delayed or withheld. The Seller Parties shall provide Purchaser with
prompt assistance with any reasonably requested technical support (e.g., via access to retained former
Seller Party personnel, or former Seller Party personnel via a consulting arrangement) for such outlicensing activities. For clarity, nothing contained herein shall be deemed to obligate Purchaser to
identify or pursue any prospective Purchaser-Initiated New Arrangements.
(ii)
Application. Each New License Agreement shall be included for all purposes in the
definition of “License Agreement” hereunder, any payments that are equivalent to the Purchased
Royalty Payments due under such New License Agreement shall be included as “Purchased Royalty
Payments” hereunder, and the Seller Parties’ (in particular, US Parent’s) rights and obligations under
the Transaction Documents in respect of the License Agreements shall apply in respect of its rights and
obligations under the New License Agreement mutatis mutandis, in each case without any further
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action by the Parties hereto to amend this Agreement or any of the other Transaction Documents.
Section 5.7

Audits of Licensee Books and Records.

(a)
The Parties acknowledge and agree that, with respect to any License Agreement, after
the Closing [*] shall control and enforce any inspection or audit right of the applicable Licensee’s books and
records as provided under such License Agreement. The Parties agree that [*] any inspection or audit of a
Licensee’s books and records without [*]. If [*] an inspection or audit of Checkmate’s books and records
pursuant to this Section 5.7, then [*] shall be entitled to participate in such audit or inspection, with [*]
having authority (in consultation with [*]) to select such Third Party representatives (including any public
accounting firm), as reasonably approved by [*] (such approval not to be unreasonably withheld), to
undertake such audit or inspection. The costs and expenses of any such Third Party inspection or audit carried
out pursuant to this Section 5.7(a) shall [*].
(b) In addition, after the Closing US Parent shall, upon the reasonable written request [*],
initiate an inspection or audit of any Licensee’s books and records with respect to any Product in accordance
with the terms of (and subject to the limitations set forth in) the applicable License Agreement.
(c)
For the purposes of exercising Purchaser’s rights pursuant to this Section 5.7 in
circumstances where Purchaser is requesting that a Seller Party cause an inspection or audit to be made, such
Seller Party shall select such public accounting firm as Purchaser shall reasonably recommend for such
purpose. The Seller Parties and Purchaser agree that [*] any inspection or audit carried out at the request of
Purchaser shall [*], including [*]. To the extent that disclosure of an inspection or audit report prepared by
any qualified Third Party representative (whether or not a public accounting firm) is made to one Party but
not the other Party following the exercise of an inspection or audit initiated by either Party pursuant to a
License Agreement, each Party will furnish to the other any inspection or audit report prepared in connection
with such inspection or audit to the extent such report was not delivered to both a Seller Party and Purchaser,
provided that if US Parent is advised in writing by its counsel that the provision by US Parent to Purchaser of
such report would constitute a breach of its confidentiality obligations, then US Parent shall provide promptly
(but in no event more than [*] Business Days after receipt of such audit report) a material summary of such
audit report to Purchaser to the extent providing such summary would not itself constitute a breach of US
Parent’s confidentiality obligations. If US Parent is advised in writing by its counsel that providing Purchaser
such material summary will constitute a breach of its confidentiality obligations, then US Parent shall
paraphrase or otherwise describe the substance for Purchaser of such report to the maximum extent possible,
as US Parent is advised in writing by its counsel, without causing a breach of its confidentiality obligations.
Each Seller Party shall, upon Purchaser’s reasonable request, in writing, exercise the Seller Parties’ rights
under any License Agreement to cause the applicable Licensee to cure, in accordance with the applicable
License Agreement, any discrepancy identified by such inspection or audit.
Section 5.8

Tax Matters.
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(a)
Notwithstanding anything to the contrary in the Transaction Documents or the
accounting treatment thereof, the Seller Parties and Purchaser shall treat the transactions contemplated by the
Transaction Documents as a sale of the Purchased Royalty Payments for United States federal, state, local
and non-U.S. Tax purposes. Accordingly, any and all Purchased Royalty Payments made pursuant to a
License Agreement after the Closing Date shall be treated as made to Purchaser or the Seller Parties, as
applicable, for United States federal, state, local and non-U.S. Tax purposes. The Parties shall cooperate to
effect the foregoing treatment for United States federal, state, local and non-U.S. Tax purposes in the event
that, notwithstanding the Checkmate Consent or other Licensee instructions, a Licensee or any Sublicensee or
any other Person makes any future remittance of Purchased Royalty Payments to any Seller Party or
Purchaser which such Seller Party or Purchaser must remit to the other Party pursuant to Section 5.4. The
Seller Parties shall report the Purchased Royalty Payments hereunder on Form 1099-MISC / 1042 S Foreign
Person’s U.S. Source Income Subject to Withholding or other applicable form as royalties for United States
federal, state and local income Tax purposes.
(b)
The Parties hereto agree not to take any position that is inconsistent with the provisions
of this Section 5.8 on any Tax return or in any audit or other administrative or judicial proceeding unless (i)
the other Party hereto has consented to such actions or (ii) the Party hereto that contemplates taking such an
inconsistent position has been advised by nationally recognized tax counsel in writing that there is no
“reasonable basis” (within the meaning of Treasury Regulation Section 1.6662-3(b)(3)) for the position
specified in this Section 5.8. If there is an inquiry by any Governmental Authority of any of the Seller Parties
or Purchaser related to this Section 5.8, the parties hereto shall cooperate with each other in responding to
such inquiry in a reasonable manner consistent with this Section 5.8.
Section 5.9
Existence. Each Seller Party shall (a) preserve and maintain its existence, (b)
preserve and maintain its rights, franchises and privileges, except to the extent that failure to do so could not
reasonably be expected to result in an Adverse Change, and (c) qualify and remain qualified in good standing
in each jurisdiction in which it is organized or qualified to do business except to the extent that failure to do
so could not reasonably be expected to result in an Adverse Change; provided, however, nothing in this
Section 5.9 shall limit in any manner Swiss Parent’s ability to enter into any strategic transaction or other
transaction.
Section 5.10 Protective Rights Agreement. For protective purposes only and to secure the Seller
Parties’ performance of their respective obligations hereunder, including to the extent the true and absolute
sale hereunder, as evidenced by the Bill of Sale, becomes subject to a Recharacterization despite the Parties’
express intentions otherwise, each of US Parent and Seller shall execute and deliver the Protective Rights
Agreement at the Closing. The Seller Parties and Purchaser agree and acknowledge that if the true and
absolute sale hereunder, as evidenced by the Bill of Sale, becomes subject to a Recharacterization despite the
Parties’ express intentions otherwise the amount owed to Purchaser will be the net present value of the
Checkmate Royalty Payments at the time of such Recharacterization as determined by a valuation firm of
national reputation selected by Purchaser.
Section 5.11

IP Transfer; Reimbursement of Expenses.
40

[*] = Certain confidential information contained in this document, marked by brackets, has been omitted because it is both (i) not
material and (ii) is the type that the registrant treats as private or confidential.

(a)
Prior to the Closing, (i) Swiss Parent shall irrevocably and unconditionally assign,
transfer and convey to US Parent, and US Parent shall receive, purchase, acquire, accept and assume from
Swiss Parent, (1) the Checkmate License Agreement and (2) all of Swiss Parent’s and its Affiliates’
respective right, title and interest in, to and under (x) the Checkmate License Agreement and (y) the
Transferred IP, in each instance, pursuant to valid and enforceable written assignment agreement, in form and
substance acceptable to Purchaser, duly executed by US Parent on the one hand, and Swiss Parent (or such
other Affiliate, as applicable) on the other hand, and (ii) Swiss Parent and US Parent shall take all steps
necessary or advisable to fully implement the foregoing assignments and fully establish, vest and perfect title
in the Checkmate License Agreement in US Parent.
(b) Prior to the Closing, US Parent shall contribute, sell, assign, transfer and convey to
Seller, and Seller shall receive, purchase, acquire and accept from US Parent, all of the Seller Parties’ right,
title and interest in and to the Purchased Royalty Payments, free and clear of any and all Liens, other than
Permitted Liens. The Seller Parties and Purchaser, as applicable, shall execute and deliver all documents,
certificates and agreements as are reasonably required to establish such payment arrangements.
(c)
At the Closing, after giving effect to the transactions contemplated herein, US Parent
shall contribute, sell, assign, transfer and convey to Swiss Parent, and Swiss Parent shall receive, purchase,
acquire and accept from US Parent, all right, title and interest of the Seller Parties to receive the (i) Kuros
Milestone Payments payable by Purchaser hereunder and (ii) the Non-Purchaser Share of Milestone
Payments. Each of the Seller Parties, as applicable, shall execute and deliver all documents, certificates and
agreements as are reasonably required to establish such payment arrangements.
(d) Within [*] Business Days after the Closing, Seller shall reimburse Purchaser for [*] of
out-of-pocket transaction-related expenses; or, at Purchaser’s option, Purchaser shall net such amount of the
Purchase Price payable at Closing pursuant to Section 2.1(a).
(e)
To the extent the assignment to US Parent of any Transferred IP owned by any of the
Seller Parties or any of their respective Affiliates that issued, registered or applied-for has not been properly
executed and/or validly recorded with the USPTO or such other corresponding intellectual property offices in
the applicable jurisdictions in which any such Transferred IP is issued, registered or applied-for, as
applicable, to fully establish, vest and perfect title to such assets in the name of US Parent prior to the Closing
(including the preparation and execution of “short-form” Patent, Trademark and/or Copyright assignment(s),
as applicable, in form and substance acceptable to Purchaser and suitable for recordation with the applicable
intellectual property office), then promptly following the Closing, Swiss Parent and US Parent shall take all
steps necessary or advisable to fully execute and implement the foregoing assignments and fully establish,
vest and perfect title in such Transferred IP in US Parent, at the Seller Parties’ cost and expense, including
executing, verifying, acknowledging, having authenticated, submitting, delivering, filing, and validly
recording appropriate documentation, instruments of transfer and assignment papers with the USPTO and
engaging and instructing local counsel in the applicable jurisdictions in which any of the Transferred IP is
issued, registered or applied-for, as applicable, to submit, file and validly record such
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documentation, instruments of transfer and assignment papers with all other corresponding intellectual
property offices in such jurisdictions, to fully establish, vest and perfect title to such assets in the name of US
Parent; provided, that, for the avoidance of doubt, [*]shall be prepared, submitted, filed or recorded with
respect to Patents in patent families identified by Kuros References [*]. Without limiting the foregoing,
Swiss Parent and US Parent shall keep Purchaser reasonably informed of such efforts and activities and shall
provide evidence reasonably satisfactory to Purchaser of the successful completion of such efforts and
activities.
Section 5.12 Seller Party Support. The Seller Parties shall cooperate and work together
throughout the term of this agreement to ensure their collective compliance with and performance of their
respective obligations and covenants under this Agreement. Without limiting the foregoing, Swiss Parent
agrees to diligently monitor US Parent’s performance hereunder and to provide all necessary or requisite
support and assistance (including financial support and assistance) to US Parent, at the Seller Parties’ cost
and expense, in every proper way to facilitate and ensure US Parent’s compliance with this Article V and the
performance of all obligations and covenants of US Parent set forth herein.
Section 5.13
Special Purpose Vehicle. Following the Closing, the Seller shall not, and each of
Swiss Parent and US Parent shall cause Seller not to, do any of the following:
(a)
fail to hold itself out to the public and all other Persons as a legal entity separate from
the owners of its capital stock and from any other Person;
(b)

commingle its assets with assets of any other Person;

(c)
fail to conduct its business only in its own name, nor fail to comply with all
organizational formalities necessary to maintain its separate existence;
(d) amend, modify or waive provisions of or otherwise change its SPV LLC Agreement
without the prior written consent of Purchaser, including any failure to have an independent manager at all
times;
(e)
fail to maintain separate financial statements, showing its assets and liabilities separate
and apart from those of any other Person nor have its assets listed on any financial statement of any other
Person; provided, however, that Seller’s assets may be included in a consolidated financial statement of any
Seller Party or one of its Affiliates in conformity with applicable provisions of GAAP (provided that such
assets shall also be listed on Seller’s own separate balance sheet);
(f)
fail to pay its own liabilities and expenses only out of its own funds, except in respect of
short term advances to be repaid;
(g) enter into any transaction with an Affiliate except transactions that are at prices and on
terms and conditions that could be obtained on an arm’s-length basis from unrelated Third Parties;
(h) fail to correct any known misunderstanding regarding its separate identity and not
identify itself as a department or division of any other Person;
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(i)
fail to maintain adequate capital in light of its contemplated business purpose,
transactions and liabilities;
(j)
fail to cause the representatives of Seller to act at all times with respect to Seller
consistently and in furtherance of the foregoing and in the best interests of Seller;
(k) make any payment or distribution of assets with respect to any obligation of any other
person other than as required under trade or commercial agreements entered into in the ordinary course of
business;
(l)
other than as permitted under the Transaction Documents, maintain or incur any
indebtedness or other obligation, secured or unsecured, direct or indirect, absolute or contingent (including
guaranteeing any obligation); or
(m) engage in any business activity other than as contemplated hereunder or under the other
Transaction Documents and any activities ancillary or related thereto.
Section 5.14 Covenants of US Parent. The US Parent covenants and agrees that, on the Closing
Date and thereafter until the Agreement terminates pursuant to Section 9.1, and as inducement for Purchaser
to enter into this Agreement and upon which Purchaser is relying, as follows:
(a)
US Parent will not, and will not permit any of its subsidiaries to, directly or indirectly,
create, incur, issue, assume, guarantee, suffer to exist or otherwise become directly or indirectly liable,
contingently or otherwise with respect to any Indebtedness except for Intercompany Debt incurred in
connection with the transactions contemplated under the Transaction Documents. US Parent shall remain
Solvent at all times during the term of this Agreement;
(b) US Parent will not, and will not permit any of its subsidiaries to, directly or indirectly,
create, incur, issue, assume, or suffer to exist any Lien upon any property, revenues, or assets of any kind (real
or personal, tangible or intangible) of any such Person (including its capital stock), whether now owned or
hereafter acquired;
(c)
US Parent will not, and will not permit any of its subsidiaries to, directly or indirectly,
make any Investments;
(d) US Parent will not, and will not permit any of its subsidiaries to, directly or indirectly,
merge, amalgamate, dissolve, liquidate, unwind, reorganize, consolidate with or into another Person, or
Dispose of (whether in one transaction or in a series of transactions) any of its assets (whether now owned or
hereafter acquired) to or in favor of any Person;
(e)
US Parent will not amend or modify any of its organizational documents other than (i)
any such amendments or modifications or such new agreements which are not materially adverse to the
interests of Purchaser or impair the security interest under the Protective Rights Agreement and (ii) any
amendments or modifications required by Applicable Law;
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(f)
US Parent will not, and will not permit any of its subsidiaries to, directly or indirectly,
engage to any material extent in any business other than the business conducted by US Parent on the Closing
Date and any business reasonably related or complementary thereto;
(g) US Parent will not, and will not permit any of its subsidiaries to, directly or indirectly,
change its chief place of business or chief executive office or locations at which Collateral is held or the
location of its records unless US Parent has first (a) given prior written notice thereof to Purchaser, and (b)
executed and delivered to Purchaser all security documents and all financing or registration statements in
form and substance satisfactory to Purchaser that the Purchaser or its counsel, acting reasonably, from time to
time deem necessary or advisable to ensure that the security documents at all times constitutes a perfected
first priority security interest over such Collateral in such jurisdiction together with such supporting
certificates, resolutions, opinions and other documents Purchaser, acting reasonably, may deem necessary or
desirable in connection with such security, filings and registrations;
(h) US Parent will not enter into any agreement, instrument, deed or lease which prohibits
or limits the ability of US Parent to create, incur, assume or suffer to exist any Lien upon any of its properties,
assets or revenues, whether now owned or hereafter acquired, for the benefit of Purchaser under this
Agreement or any related Transaction Document;
(i)
US Parent will not sell, transfer, assign, exchange or otherwise convey, either
voluntarily or involuntarily, all or any portion of the IP Collateral or any other assets whether now owned or
hereafter acquired or any interest or estate therein, including the granting to, or permitting to exist in favor of,
any other party any rights, options, warrants, conversion rights or similar agreements or understandings;
(j)
US Parent will not grant or permit to exist any mortgage, pledge, Lien, security interest,
hypothecation or other encumbrance of any kind upon the IP Collateral or any other assets of US Parent
whether now owned or hereafter acquired; and
(k) US Parent will not file, commence, or consent to any case, proceeding or other action
under any federal, state, or foreign bankruptcy, reorganization, insolvency, moratorium, scheme of
arrangement, administration or similar law, other than title 11, United States Code (the “ Bankruptcy Code”)
and (b) only file, commence or consent to a case under the Bankruptcy Code in the United States Bankruptcy
Court for the District of Delaware.
Section 5.15

Joint Escrow Account

(a)
Not later than [*] Business Days following the Closing Date, Seller and Purchaser
shall establish the Joint Escrow Account and Seller and Purchaser, each acting reasonably, shall execute and
deliver all documents, certificates and agreements as are reasonably required to establish the Joint Escrow
Account.
(b)
The Joint Escrow Account shall be maintained by Seller and Purchaser throughout the
term of this Agreement.
(c)
Seller and/or its Affiliates shall instruct and shall cause the payor of any Purchased
Royalty Payments to pay such Purchased Royalty Payments directly into the Joint
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Escrow Account, and in furtherance thereof, promptly after Closing once the Joint Escrow Account is
established, shall provide written instructions to Checkmate to pay all payments payable under the
Checkmate License Agreement to the Joint Escrow Account. Without in any way limiting the foregoing,
commencing on the Closing Date and at any time thereafter, any and all Purchased Royalty Payments
received by Seller Parent or any of its Affiliates shall be held in trust for the benefit of Purchaser and
transferred to the Joint Escrow Account within [*] Business Days of Seller Parent’s or its Affiliate’s
knowledge of its receipt thereof.
(d) (i) From time to time as required by the Depositary Bank, Seller and Purchaser shall
provide joint escrow instructions pursuant to the joint escrow agreement to the Depository Bank providing
that 100% of the Purchased Royalty Payments described in subsection (a) of the definition of Checkmate
Royalty Payments shall be paid by the Depository Bank to Purchaser Account, and (ii) at such time as a
milestone payment under the Checkmate License Agreement is paid by Checkmate into the Joint Escrow
Account, Seller and Purchaser shall provide joint escrow instructions to the Depository Bank providing that
such milestone payment under the Checkmate License Agreement shall be paid out as follows: (A) all
Milestone Payments shall be paid by the Depository Bank to Purchaser Account and (B) all Non-Purchaser
Share of Milestone Payments shall be paid by the Depository Bank to Swiss Parent as contemplated by the
assignment set forth in Section 5.11(c) pursuant to wire instructions to be provided by Swiss Parent to the
Depositary Bank.
(e)
Promptly following the last [*] milestone payment under the Checkmate License
Agreement, Seller and Purchaser shall provide joint escrow instructions to the Depository Bank providing
that any future release of any funds received in the Joint Escrow Account shall be released in accordance with
written instructions provided solely by Purchaser.
(f)
As contemplated by the assignment set forth in Section 5.11(c), Purchaser agrees that it
shall pay to Swiss Parent each Kuros Milestone Payment within [*] days of receipt by Purchaser from the
Depositary Bank of payment by Checkmate of the Purchased Royalty Payments described in section (a) of
the definition Checkmate Royalty Payments which relate to the sales which have triggered the applicable
Annual Net Sales Threshold related to such Kuros Milestone Payment. Purchaser and Seller, or Purchaser, as
applicable, agree to provide written instructions to the Depositary Bank in accordance with the provisions of
this Section 5.15 regarding the payment of any funds in escrow within [*] Business Days of receipt of notice
that the Depositary Bank has received funds into the Joint Escrow Account.
Section 5.16

No Solicitation

(a)
Each Seller Party acknowledges and agrees that during the period from the date hereof
until the earlier of Closing or the termination of this Agreement in accordance with its terms, the Seller
Parties will not, and will not permit any of their respective Representatives and Associates to, directly or
indirectly:
(i)
solicit or encourage the initiation of any inquiry, proposal or offer from any
Person (other than Purchaser) relating to a possible Transaction;
45
[*] = Certain confidential information contained in this document, marked by brackets, has been omitted because it is both (i) not
material and (ii) is the type that the registrant treats as private or confidential.

(ii)
participate in any discussions or negotiations or enter into any agreement with,
or provide any non-public information or afford access to the properties, books or records of any Seller Party
to any Person (other than Purchaser or its Affiliates relating to or in connection with a possible Transaction);
or
(iii)

consider, entertain or accept any proposal or offer from any Person relating to a

possible Transaction.
(b)
Each Seller Party shall, and shall cause each of its Representatives to, immediately
discontinue any ongoing discussions or negotiations (other than any ongoing discussions with Purchaser)
relating to a possible Transaction, and shall promptly provide Purchaser with an oral and a written description
of any expression of interest, inquiry, proposal or offer relating to a possible Transaction that is received by
any Seller Party or by any of their respective Representatives from any person or entity (other than
Purchaser) during the period from the date hereof until the earlier of Closing or the termination of this
Agreement in accordance with its terms. The parties acknowledge that any breach of the foregoing provisions
by any Representative of any Seller Party, including without limitation, any shareholders acting as
Representatives of any Seller Party, shall be deemed a breach by a Seller Party.

ARTICLE VI
CLOSING; CLOSING CONDITIONS
Section 6.1
Closing. Subject to satisfaction of the closing conditions set forth in Section
6.2 and Section 6.3, and unless otherwise mutually agreed by the Parties, the closing of the transactions
contemplated under this Agreement (the “Closing”) shall take place upon the fulfillment of all the Closing
Conditions which may be fulfilled remotely via electronic delivery of the executed Transaction Documents
and other deliverables. The date on which the Closing occurs is referred to herein as the “Closing Date”.
Section 6.2
Conditions Applicable to Purchaser. The obligations of Purchaser to effect the
Closing and pay the Purchase Price pursuant to Section 2.2 hereof, shall be subject to the satisfaction of the
following conditions, as of the Closing Date, any of which may be waived in writing by Purchaser in its sole
discretion:
(a)
The representations and warranties of each Seller Party set forth in the Transaction
Documents shall be true, correct and complete in all material respects on the date of this Agreement and on
and as of the Closing Date (except that representations and warranties that refer to a specific earlier date shall
be true and correct in all material respects on such earlier date) and each Seller Party shall have certified to
this in writing at the Closing;
(b) All notices to and consents, approvals, authorizations and waivers from Third Parties
and Governmental Authorities that are required for the consummation of the transactions contemplated by
this Agreement or any of the Transaction Documents shall have been obtained or provided for and shall
remain in effect;
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(c)
(i) Swiss Parent (on behalf of itself and its Affiliates) shall have irrevocably and
unconditionally assigned, transferred and conveyed to US Parent, and US Parent shall have received,
purchased, acquired, accepted and assumed from Swiss Parent, (1) the Checkmate License Agreement and
(2) all of Swiss Parent’s and its Affiliates’ respective right, title and interest in, to and under (x) the
Checkmate License Agreement and (y) the Transferred IP, in each instance, pursuant to valid and enforceable
written assignment agreement(s), in form and substance acceptable to Purchaser, duly executed by US Parent
on the one hand, and Swiss Parent (or such other Affiliate, as applicable) on the other hand, including “shortform” Patent, Trademark and/or Copyright assignment(s), as applicable, in form and substance acceptable to
Purchaser and suitable for recordation with the applicable intellectual property office and (ii) the Seller
Parties shall have provided evidence, in form and substance acceptable to Purchaser, establishing that the
Seller Parties have fully implemented the foregoing assignments and fully established, vested and perfected
title in the Checkmate License Agreement and the Transferred IP in US Parent, including Swiss Parent and
US Parent, as applicable, having executed, verified, acknowledged, had authenticated, submitted, delivered,
filed, and validly recorded appropriate documentation, instruments of transfer and assignment papers with the
United States Patent and Trademark Office (USPTO) and all other corresponding intellectual property offices
in the applicable jurisdictions in which any of the Transferred IP is issued, registered or applied-for, as
applicable, to fully establish, vest and perfect title to such assets in the name of US Parent prior to the
Closing;
(d) All of the Transaction Documents shall have been executed and delivered by the
applicable Seller Party, and Purchaser shall have received the same;
(e)
The Protective Rights Agreement shall have been duly executed and delivered by the
Seller Parties, together with UCC-1 financing statements for filing under the UCC in Delaware, and such
agreement shall be in full force and effect;
(f)
Each Seller Party shall have complied in all material respects with its obligations
hereunder and under the other Transaction Documents and Seller shall have certified to this in writing at the
Closing; and
(g) There shall not have occurred any event or circumstance that could reasonably be
expected to have an Adverse Change.
Section 6.3
Conditions Applicable to Seller. The obligations of Seller to effect the Closing
shall be subject to the satisfaction of the following conditions, as of the Closing Date, any of which may be
waived in writing by Seller in their sole discretion:
(a)
The representations and warranties of Purchaser set forth in the Transaction Documents
shall be true, correct and complete in all material respects on the date of this Agreement and on and as of the
Closing Date (except that representations and warranties that refer to a specific earlier date shall be true and
correct in all material respects on such earlier date) and Purchaser shall have certified to this in writing at the
Closing;
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(b) Purchaser shall have complied in all material respects with its covenants set forth in the
Transaction Documents and Purchaser shall have certified to this in writing at the Closing; and
(c)
Seller shall have received the tax ruling “Übertragung von Patenten und eines
Lizenzvertrags sowie steuerliche Behandlung von US LLCs” dated 12 July 2021 and signed by the
competent cantonal tax administration “Kantonales Steueramt Zürich.”
Section 6.4
Closing Deliverables of the Seller Parties. At the Closing, the Seller Parties shall
deliver or cause to be delivered to Purchaser the following:
(a)

the Bill of Sale executed by Seller;

(b)
evidence, in form and substance satisfactory to the Purchaser, that the IP Transfer has
been closed in accordance with the requirements set forth in Section 6.2(c);
(c)
a certificate executed by an executive officer of each Seller Party (the statements made
in which shall be true and correct on and as of the Closing Date): (i) attaching copies, certified by such officer
as true and complete, of (1) the constitutive documents of such Seller Party and (2) resolutions of the board of
directors or other governing body of such Seller Party authorizing and approving the execution, delivery and
performance by such Seller Party of the Transaction Documents and the transactions contemplated herein and
therein and (ii) setting forth the incumbency of the officer(s) of each Seller Party who have executed and
delivered the Transaction Documents, including therein a signature specimen of each such officer(s);
(d)

the Protective Rights Agreement executed by the applicable Seller Party;

(e)
legal opinions executed by the applicable Seller Party’s outside counsel substantially in
the form attached hereto as Exhibit F;
(f)
such other certificates, documents and financing statements, executed by Seller as
applicable, as Purchaser may reasonably request, including a UCC financing statement reasonably
satisfactory to Purchaser to create, evidence and perfect the sale, assignment, transfer, conveyance and grant
of the Purchased Royalty Assets pursuant to Section 2.1 and the first priority security interest granted
pursuant to Section 2.1(c) and Section 2.1(d); and
(g)

the Checkmate Consent, duly executed by Checkmate and Seller.

Section 6.5
Closing Deliverables of Purchaser. At the Closing, Purchaser shall execute and
deliver or cause to be delivered to Seller the following:
(a)

the Bill of Sale; and

(b)

the Purchase Price in accordance with Section 2.2.
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ARTICLE VII
TERMINATION
Section 7.1
(a)

Termination Prior to Closing Date.
by mutual written consent of Purchaser and the Swiss Parent;

(b)
by either Purchase or the Swiss Parent if the Closing shall not have been consummated
on or before the third business day after the date hereof (the “Outside Date”); provided, however, that the
right to terminate this Agreement under this Section 7.1(b) shall not be available to any party whose failure to
fulfill any obligation under this Agreement has been the principal cause of, or resulted in, the failure of the
Closing to occur on or before the Outside Date;
(c)
by either Purchaser and the Swiss Parent if a court of competent jurisdiction or other
Governmental Body shall have issued a final and non-appealable order, decree or ruling, or shall have taken
any other action, having the effect of permanently restraining, enjoining or otherwise prohibiting the
transactions contemplated in the Transaction Documents;
(d)
by Purchaser, if Purchaser is not in material breach of its obligations or its
representations and warranties under this Agreement, and (A) there shall have been a breach of any covenant
or agreement set forth in this Agreement by any Seller Party or (B) any representation or warranty of any
Seller Party set forth in this Agreement shall have been inaccurate when made or shall have become
inaccurate in any material respect; provided, however, that notwithstanding the foregoing, in the event that
such breach by any Seller Party or such inaccuracies in the representations and warranties of any Seller Party
are curable by it through the exercise of commercially reasonable efforts, then Purchaser shall not be
permitted to terminate this Agreement pursuant to this Section 7.1(d) until the earlier of (x) 15 calendar days
after delivery of written notice from the Purchase to the Swiss Parent Seller of such breach or inaccuracy, as
applicable, or (y) the Outside Date;
(e)
by Swiss Parent, if no Seller Party is in material breach of its obligations or its
representations and warranties under this Agreement, and (A) there shall have been a breach of any covenant
or agreement set forth in this Agreement by Purchaser or (B) any representation or warranty of Purchaser set
forth in this Agreement shall have been inaccurate when made or shall have become inaccurate in any
material respect; provided, however, that notwithstanding the foregoing, in the event that such breach by
Purchaser or such inaccuracies in the representations and warranties of Purchaser are curable by it through
the exercise of commercially reasonable efforts, then Swiss Parent shall not be permitted to terminate this
Agreement pursuant to this Section 7.1(e) until the earlier of (x) [*] calendar days after delivery of written
notice from the Swiss Parent to the Purchaser of such breach or inaccuracy, as applicable, or (y) the Outside
Date; or
(f)
by Purchaser, if, since the date of this Agreement, there shall have occurred any
Adverse Effect, or there shall have occurred any event or circumstance that, in combination with any other
events or circumstances, could reasonably be expected to have an Adverse Effect.
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Section 7.2
Effect of Termination. In the event of the termination of this Agreement as provided
in Section 7.1 above, this Agreement shall be of no further force or effect; provided, however, that (a) this
Section 7.2, shall survive the termination of this Agreement and shall remain in full force and effect, and
(b) the termination of this Agreement pursuant to Section 7.1 shall not relieve any party from any liability for
any fraud or intentional breach of this Agreement prior to such termination.
ARTICLE VIII
INDEMNIFICATION
Section 8.1
Indemnification by Seller Parties. Each Seller Party, severally and not
jointly, agrees to indemnify and hold each of Purchaser and its Affiliates and any and all of their respective
partners, directors, managers, members, officers, employees, agents and Controlling Persons (each, a
“Purchaser Indemnified Party”) harmless from and against, and will pay to each Purchaser Indemnified
Party the amount of, any and all Losses (including reasonable attorneys’ fees) awarded against or incurred or
suffered by such Purchaser Indemnified Party, arising out of, or involving any claim, demand, action or
proceeding arising out of (a) any breach or alleged breach of any representation, warranty or certification
made by such Seller Party in, or pursuant to, any of the Transaction Documents (including certificates or
other written documentation delivered thereunder), (b) any breach or default by such Seller Party in respect of
any covenant or agreement made by such Seller Party in any Transaction Document or under the License
Agreements, (c) any Excluded Liabilities and Obligations, (d) Third Party claims arising on or after the
Closing Date and asserted against a Purchaser Indemnified Party relating to the transactions contemplated in
any Transaction Document or a License Agreement, (e) any fees, expenses, costs, liabilities or other amounts
incurred or owed by such Seller Party to any brokers, financial advisors or comparable other Persons retained
or employed by it in connection with the transactions contemplated by the Transaction Documents and (f)
acts or omissions of Purchaser or any of its Affiliates based upon written instructions from any Seller
Indemnified Party (unless Purchaser is otherwise liable for such Losses pursuant to the terms of this
Agreement); provided, however, that the foregoing shall exclude any indemnification to any Purchaser
Indemnified Party (i) that results from the gross negligence or willful misconduct of such Purchaser
Indemnified Party or (ii) to the extent resulting from acts or omissions of Seller or any of its Affiliates based
upon written instructions from any Purchaser Indemnified Party (unless Seller is otherwise liable for such
Losses pursuant to the terms of this Agreement). Any amounts due to any Purchaser Indemnified Party
hereunder shall be payable by the applicable Seller Party to such Purchaser Indemnified Party upon demand.
Other than with respect to [*], in no event shall the maximum aggregate amount of Losses that may be
recovered by the Purchaser Indemnified Parties under this Agreement pursuant to [*].
Section 8.2
Indemnification by Purchaser. The Purchaser agrees to indemnify and hold
each of Seller Party and its Affiliates and any and all of their respective partners, directors, managers,
members, officers, employees, agents and Controlling Persons (each, a “Seller Indemnified Party”)
harmless from and against, and will pay to each Seller Indemnified Party the amount of, any and all Losses
(including reasonable attorneys’ fees) awarded against or incurred or suffered by such Seller Indemnified
Party, arising out of, or involving any claim, demand, action or proceeding arising out of (a) any breach of
any representation, warranty or certification made by Purchaser in, or pursuant to, any of the Transaction
Documents (including
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certificates or other written documentation delivered thereunder), (b) any breach or default by Purchaser in
respect of any covenant or agreement made by Purchaser in any Transaction Document, (c) any fees,
expenses, costs, liabilities or other amounts incurred or owed by Purchaser to any brokers, financial advisors
or comparable other Persons retained or employed by it in connection with the transactions contemplated by
the Transaction Documents, and (d) acts or omissions of any Seller Party or any of its Affiliates based upon
written instructions from any Purchaser Indemnified Party (unless such Seller Party is otherwise liable for
such Losses pursuant to the terms of this Agreement); provided, however, that the foregoing shall exclude
any indemnification to any Seller Indemnified Party (i) that results from the gross negligence or willful
misconduct of such Seller Indemnified Party, (ii) to the extent resulting from the performance by any Seller
Party or any of its Affiliates or the failure of any Seller Party or any of its Affiliates to perform any of its
obligations under, or any breach of any of the Seller Parties’ representations and warranties in, any of the
Transaction Documents, or (iii) to the extent resulting from acts or omissions of Purchaser or any of its
Affiliates based upon the written instructions from any Seller Indemnified Party (unless Purchaser is
otherwise liable for such Losses pursuant to the terms of this Agreement). Any amounts due to any Seller
Indemnified Party hereunder shall be payable by Purchaser to such Seller Indemnified Party upon demand.
Section 8.3
Procedures. If any claim, demand, action or proceeding (including any
investigation by any Governmental Authority) shall be brought or alleged against an indemnified party in
respect of which indemnity is to be sought against an indemnifying party pursuant to Section 8.1 or Section
8.2, the indemnified party shall, promptly after receipt of notice of the commencement of any such claim,
demand, action or proceeding, notify the indemnifying party in writing of the commencement of such claim,
demand, action or proceeding, enclosing a copy of all papers served, if any; provided, that the failure to so
notify such indemnifying party will not relieve the indemnifying party from any liability that it may have to
any indemnified party under Section 8.1 or Section 8.2 unless, and only to the extent that, the indemnifying
party is actually prejudiced by such failure. In the event that any such action is brought against an
indemnified party and it notifies the indemnifying party of the commencement thereof in accordance with this
Section 8.3, the indemnifying party will be entitled, at the indemnifying party’s sole cost and expense, to
participate therein and, to the extent that it may wish, to join in or assume (at the indemnified party’s sole
discretion) the defense thereof, with counsel selected by such indemnifying party. If assumed, counsel
reasonably satisfactory to the indemnified party shall be selected, and, after notice from the indemnifying
party to such indemnified party of its election so to assume the defense thereof, the indemnifying party will
not be liable to such indemnified party under this Article VIII for any legal or other expenses subsequently
incurred by such indemnified party in connection with the defense thereof. In any such proceeding, an
indemnified party shall have the right to retain its own counsel, but the reasonable fees and expenses of such
counsel shall be at the expense of such indemnified party unless (a) the indemnifying party and the
indemnified party shall have mutually agreed to the retention of such counsel, (b) the indemnifying party has
assumed the defense of such proceeding and has failed within a reasonable time to retain counsel reasonably
satisfactory to such indemnified party or (c) the named parties to any such proceeding (including any
impleaded parties) include both the indemnifying party and the indemnified party and representation of both
parties by the same counsel would be inappropriate due to actual or potential conflicts of interests between
them based on the advice of counsel to the indemnified party. It is agreed that the indemnifying party
51
[*] = Certain confidential information contained in this document, marked by brackets, has been omitted because it is both (i) not
material and (ii) is the type that the registrant treats as private or confidential.

shall not, in connection with any proceeding or related proceedings in the same jurisdiction, be liable for the
reasonable fees and expenses of more than one separate law firm at the same time (in addition to local
counsel where necessary) for all such indemnified parties. The indemnifying party shall not be liable for any
settlement of any proceeding effected without its prior written consent, but, if settled with such consent or if
there is a final judgment for the plaintiff, the indemnifying party agrees to indemnify the indemnified party
from and against any Loss by reason of such settlement or judgment. No indemnifying party shall, without
the prior written consent of the indemnified party, effect any settlement, compromise or discharge of any
claim or pending or threatened proceeding in respect of which any indemnified party is or could have been a
party and indemnity could have been sought hereunder by such indemnified party, unless such settlement,
compromise or discharge, as the case may be, (i) includes an unconditional written release of such
indemnified party, in form and substance reasonably satisfactory to the indemnified party, from all liability
on claims that are the subject matter of such claim or proceeding, (ii) does not include any statement as to an
admission of fault, culpability or failure to act by or on behalf of any indemnified party and (iii) does not
impose any continuing material obligation or restrictions on any indemnified party.
Section 8.4
Exclusive Remedy. Subject to Section 9.3, following the Closing, the
indemnification afforded by this Article VIII shall be the sole and exclusive remedy for any and all Losses
awarded against or incurred or suffered by a Seller Indemnified Party or Purchaser Indemnified Party (as
applicable) in connection with the transactions contemplated by the Transaction Documents, including with
respect to any breach of any representation, warranty or certification made by a Party hereto in, or pursuant
to, any of the Transaction Documents (including certificates or other written documentation delivered
thereunder), or any breach or default in respect of any covenant or agreement by a Party hereto pursuant to
any Transaction Document or a License Agreement. Notwithstanding the foregoing, the limitations set forth
in this Section 8.4 shall not apply to a Party’s claim for indemnification hereunder in the case of fraud,
intentional misrepresentation, intentional wrongful acts, intentional breach, bad faith or willful misconduct.
In addition, it is understood and agreed among the Seller Parties and Purchaser that, notwithstanding this
Section 8.4, Purchaser may exercise any remedies available to it at law or in equity in the event that (a) a
Bankruptcy Event has occurred with respect to any Seller Party or (b) the first priority security interest
granted to Purchaser pursuant to Section 2.1(c) shall cease to create, or shall be asserted by any Seller Party
not to create, in the event that the transfer contemplated by this Agreement is held not to be a true sale, a
valid, perfected, first priority security interest in the Purchased Royalty Payments, except to the extent that
any such loss of perfection or priority results from the failure of Purchaser to make related filings or to
continue previously filed financing statements and other documents prior to the expiration thereof.
Section 8.5
No Consequential Damages. IN NO EVENT SHALL A PARTY BE LIABLE
FOR SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES ARISING OUT OF THIS
AGREEMENT OR THE EXERCISE OF ITS RIGHTS HEREUNDER, INCLUDING WITHOUT
LIMITATION LOST PROFITS ARISING FROM OR RELATING TO ANY BREACH OF THIS
AGREEMENT, REGARDLESS OF ANY NOTICE OF SUCH DAMAGES. NOTHING IN THIS Section
8.5 IS INTENDED TO LIMIT OR RESTRICT THE INDEMNIFICATION RIGHTS OR OBLIGATIONS
OF EITHER PARTY UNDER THIS Article VIII. THE PARTIES HERETO EXPRESSLY AGREE AND
ACKNOWLEDGE THAT
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THE PURCHASED ROYALTY PAYMENTS OR THE APPLICABLE NET PRESENT VALUE
RELATED THERETO ARE NOT SPECIAL, INCIDENTAL, OR CONSEQUENTIAL DAMAGES OR
LOST PROFITS AND CONSTITUTE A REASONABLE MEASURE OF DAMAGES IN THE EVENT
ANY SELLER PARTY IS LIABLE FOR THEIR LOSS UNDER THE TERMS OF THIS AGREEMENT,
INCLUDING ARTICLE VIII.
Section 8.6
Right to Set-Off Damages. Purchaser shall have the right to set-off the amount of
any Losses suffered by a Purchaser Indemnified Party against any payments due from Purchaser to Seller
under the terms of any of the Transaction Documents. Without limiting the generality of the forgoing, in the
event that any royalties payable by Checkmate under the Checkmate License Agreement are reduced
pursuant to Section 10.3.1(a) of the Checkmate License Agreement as a result of or based on a breach by
Seller of the Checkmate License Agreement, then without limiting any of Purchaser’s other rights and
remedies hereunder or in any of the Transaction Documents, Purchaser shall be entitled to offset and credit
the full amount of any such reductions in royalties against any amounts due or payable by Purchaser to Seller
hereunder, including against any Kuros Milestone Payments described in Section 2.2(b) of this Agreement;
provided, that, upon any such offset, Purchaser shall provide notice to Seller of the amount of any such offset
and the basis for such offset.
ARTICLE IX
MISCELLANEOUS
Section 9.1
Termination after the Closing Date. After the Closing Date, this Agreement
shall terminate [*] months following the full payment and satisfaction of any amounts due to the Purchaser
under the License Agreements and receipt by Purchaser of all payments of the Purchased Royalty Payments
to which it is entitled pursuant to the terms of this Agreement. In the event of the termination of this
Agreement pursuant to this Section 9.1, this Agreement shall become void and of no further force and effect,
except for those rights and obligations that have accrued prior to the date of such termination or relate to any
period prior thereto, including the payment in accordance with the terms hereof of the Purchased Royalty
Payments or other monetary payment on account of the Purchased Royalty Payments, payment of any portion
of the Purchase Price that remains unpaid or any other remaining payments outstanding on the date of
termination pursuant to the terms of this Agreement. Notwithstanding the foregoing, (a) the rights and
obligations of the parties arising under [*] shall survive such termination until [*]) years after the termination
of this Agreement; (b) Article I, Article VIII, and Article IX shall survive such termination; and (c) other than
with respect to the surviving provisions enumerated in clause (a) and (b) above, there shall be no liability on
the part of any Party hereto, any of its Affiliates or Controlling Persons or any of their respective officers,
directors, equity-holders, debtholders, members, partners, Controlling Persons, managers, agents or
employees, other than as provided for in this Section 9.1. Nothing contained in this Section 9.1 shall relieve
any Party hereto from liability for any breach of this Agreement that occurs prior to such termination, which
liability shall survive such termination.
Section 9.2
Survival. All representations, warranties and covenants made herein and in any
other Transaction Document or any certificate or other written documentation delivered pursuant thereto shall
survive the Closing, shall continue in full force and effect and any Party hereto shall be entitled to recover
any Losses related thereto until the termination of this
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Agreement pursuant to Section 9.1 hereof. The rights hereunder to indemnification, payment of Losses or
other remedies based on such representations, warranties and covenants shall not be affected by any
investigation conducted with respect to, or any Knowledge of Purchaser, or knowledge with respect to any
other Person, acquired (or capable of being acquired) at any time (whether before or after the execution and
delivery of this Agreement or the Closing) in respect of the accuracy or inaccuracy of or compliance with, any
such representation, warranty or covenant.
Section 9.3
Specific Performance; Equitable Relief. Each of the Parties acknowledges
that the other Party hereto will have no adequate remedy at law if it fails to perform any of its obligations
under any of the Transaction Documents. In such event, each of the Parties hereto agrees that the other Party
hereto shall have the right, in addition to any other rights it may have (whether at law or in equity), to specific
performance of this Agreement and to pursue any other equitable remedies including injunction. Each of the
Parties hereto may pursue such specific performance or other equitable remedies without going through any
of the procedures set forth in Article VIII.
Section 9.4
Notices. All notices, consents, waivers and other communications hereunder
shall be in writing and shall be effective (a) upon receipt when sent through registered, certified or first-class
mail, return receipt requested, postage prepaid, with such receipt to be effective the date of delivery indicated
on the return receipt, (b) upon receipt when sent by an overnight courier, (c) on the date personally delivered
to an authorized officer of the Party to which sent or (d) on the date transmitted by facsimile or other
electronic transmission with a confirmation of receipt, in each case, confirmed in writing as above with a
copy emailed and addressed to the recipient as follows:
if to Seller, to:
c/o Kuros Biosciences A.G.
Wagistrasse 25,
8952 Schlieren,
Switzerland
Attention: [*]
Telephone: [*]
Email: [*]
with a copy to (which shall not constitute notice):
Cooley LLP
11951 Freedom Drive
Reston, VA 20190-5656
Attention: Kenneth Krisko
Telephone: (703) 456-8581
Facsimile: (703) 319-8160
Email: kkrisko@cooley.com
if to Purchaser, to:
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XOMA (US) LLC
2200 Powell Street, Suite 310
Emeryville, CA 94608
Attention: Legal Department
Telephone: [*]
Facsimile: [*]
Email: [*]
with a copy to (which shall not constitute notice):
Paul Hastings LLP
4747 Executive Drive
Twelfth Floor
San Diego, CA 92121
Attention: Deyan Spiridonov, Esq.
Telephone: (858) 458-3000
Email: spiri@paulhastings.com
Each Party may, by notice given in accordance herewith to the other Party hereto, designate any
further or different address to which subsequent notices, consents, waivers and other communications shall be
sent. Notwithstanding the foregoing, Seller and Purchaser may deliver reports and notices required under
Section 5.1 via email provided that the parties shall have agreed in writing upon mutually acceptable
procedures for such delivery.
Section 9.5
Successors and Assigns. The provisions of this Agreement shall be binding
upon and inure to the benefit of the parties hereto and their respective successors and permitted assigns.
Except as set forth in the penultimate sentence of this Section 9.5, Seller shall not be entitled to transfer or
assign (including by merger, consolidation, operation of law or otherwise) any of Seller’s obligations and
rights under this Agreement, without the written consent of the Purchaser. Purchaser may assign any of its
rights to receive the Purchased Royalty Payments hereunder, in whole or in part, to any Third Party.
Purchaser shall give notice of any such assignment to Seller promptly after the occurrence thereof.
Notwithstanding the foregoing, either Party may, without the written consent of the other, assign this
Agreement and its rights and delegate its obligations hereunder to an entity that acquires all or substantially
all of the business or assets of the assigning party to which this Agreement pertains in connection with (i) the
transfer or sale of all or substantially all of its business, or (ii) in the event of its merger, consolidation,
change in control or similar transaction, in the case of each of (i) and (ii), if and only if any such permitted
assignee assumes unconditionally in a written document all obligations of its assignor under this Agreement
and delivers to the non-assigning Party hereto such written document at least [*] Business Days prior to the
consummation of the applicable transaction. Any purported assignment in violation of this Section 9.5 shall
be null and void ab initio.
Section 9.6
Nature of Relationship. The relationship between Seller and Purchaser is solely
that of seller and purchaser, and neither Seller nor Purchaser has any fiduciary or other special relationship
with the other Party hereto or any of its Affiliates. Nothing contained herein or in any other Transaction
Document shall be deemed to constitute Seller and Purchaser as a
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partnership, an association, a joint venture or any other kind of entity or legal form for any purposes,
including any Tax purposes. The Parties agree that they shall not take any inconsistent position with respect
to such treatment in any filing with any Governmental Authority.
Section 9.7
Entire Agreement. This Agreement together with the Exhibits hereto (which are
incorporated herein by reference), the CDA, and the other Transaction Documents constitute the entire
agreement between the parties hereto with respect to the subject matter hereof and supersede all prior
agreements (except for the CDA), understandings and negotiations, both written and oral, between the parties
hereto with respect to the subject matter of this Agreement. No representation, inducement, promise,
understanding, condition or warranty not set forth herein (or in the Exhibits hereto or the other Transaction
Documents) has been made or relied upon by either Party hereto. Neither this Agreement nor any provision
hereof is intended to confer upon any Person other than the Parties hereto and the other Persons referenced in
Article VIII any rights or remedies hereunder.
Section 9.8

Governing Law.

(a)
THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN
ACCORDANCE WITH THE INTERNAL SUBSTANTIVE LAWS OF THE STATE OF NEW YORK
WITHOUT REFERENCE TO THE RULES THEREOF RELATING TO CONFLICTS OF LAW, AND
THE OBLIGATIONS, RIGHTS AND REMEDIES OF THE PARTIES HEREUNDER SHALL BE
DETERMINED IN ACCORDANCE WITH SUCH LAWS.
(b)
Each of the Parties hereto hereby irrevocably and unconditionally submits, for itself
and its property, to the exclusive jurisdiction of the United States District Court for the Southern District of
New York, and any appellate court from any thereof, in any action or proceeding arising out of or relating to
this Agreement, or for recognition or enforcement of any judgment, and each of the Parties hereto hereby
irrevocably and unconditionally agrees that all claims in respect of any such action or proceeding may be
heard and determined in such court located in the Southern District of New York. Each of the Parties hereto
agrees that a final judgment in any such action or proceeding shall be conclusive and may be enforced in
other jurisdictions by suit on the judgment or in any other manner provided by Applicable Law.
(c)
Each of the Parties hereto hereby irrevocably and unconditionally waives, to the fullest
extent it may legally and effectively do so, any objection that it may now or hereafter have to the laying of
venue of any suit, action or proceeding arising out of or relating to this Agreement in any court referred to in
this Section 9.8. Each of the Parties hereto hereby irrevocably waives, to the fullest extent permitted by
Applicable Law, the defense of an inconvenient forum to the maintenance of such action or proceeding in any
such court.
(d)
Each of the Parties hereto irrevocably consents to service of process in the manner
provided for notices in Section 9.4. Nothing in this Agreement will affect the right of any Party hereto to
serve process in any other manner permitted by Applicable Law.
Section 9.9
Confidentiality. All Confidential Information (as defined in the CDA)
exchanged by the Parties hereto, including Third Party Confidential Information, for purposes of
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fulfilling this Agreement, shall remain in the ownership of the originating Party, shall be considered and be
maintained as Confidential Information as specified in that certain Mutual Confidentiality Agreement
(“CDA”) dated [*], between the Parties, which is incorporated herein in its entirety by reference. The Parties
agree that the term of the CDA shall be extended to run concurrently with the term of this Agreement and for
a period of (a) [*] years thereafter with respect to all Confidential Information that is not Third Party
Confidential Information, and (b) [*] years thereafter with respect to any Third Party Confidential
Information, and expressly be amended to further include the obligation to use Confidential Information only
for the purpose of fulfilling obligations hereunder, and shall not otherwise be used for the benefit of the Party
receiving Confidential Information or for the benefit of a Third Party without prior written approval from the
Party disclosing the Confidential Information. “Third Party Confidential Information” means information
of Checkmate provided by any Seller Party to Purchaser pursuant to, or in contemplation of, this Agreement;
provided, that “Third Party Confidential Information” shall not include such information of Checkmate
that (x) is or becomes available to the public, other than as a result of disclosure by Purchaser in violation of
this Agreement, or (y) is independently developed by Purchaser without use of or reference to the
Checkmate’s information. With respect to the Third Party Confidential Information, (a) Purchaser shall not
disclose any of the Confidential Information except in compliance with the CDA, (b) Purchaser shall protect
such Third Party Confidential Information using not less than the same care with which it treats its own
confidential information, but at all times shall use at least reasonable care, and (c) Purchaser may disclose the
Third Party Confidential Information to the extent required by law or court order; provided, however, that
Purchaser promptly provides Seller with prior written notice of such disclosure and provides reasonable
assistance in obtaining an order or other remedy protecting the Third Party Confidential Information from
public disclosure.
Section 9.10
Severability. If one or more provisions of this Agreement are held to be invalid,
illegal or unenforceable by a court of competent jurisdiction, such invalidity, illegality or unenforceability
shall not affect any other provision of this Agreement, which shall remain in full force and effect, and the
parties hereto shall replace such invalid, illegal or unenforceable provision with a new provision permitted by
Applicable Law and having an economic effect as close as possible to the invalid, illegal or unenforceable
provision. Any provision of this Agreement held invalid, illegal or unenforceable only in part or degree by a
court of competent jurisdiction shall remain in full force and effect to the extent not held invalid, illegal or
unenforceable.
Section 9.11
Counterparts. This Agreement may be signed in any number of counterparts,
each of which shall be an original, with the same effect as if the signatures thereto and hereto were upon the
same instrument. This Agreement shall become effective when each Party hereto shall have received a
counterpart hereof signed by the other Party hereto. Any counterpart may be executed by facsimile or other
electronic transmission, and such facsimile or other electronic transmission shall be deemed an original.
Section 9.12
Amendments; No Waivers . Neither this Agreement nor any term or provision
hereof may be amended, supplemented, restated, waived, changed or modified except with the written
consent of the parties hereto. No failure or delay by either Party hereto in exercising any right, power or
privilege hereunder shall operate as a waiver thereof nor shall any single or partial exercise thereof preclude
any other or further exercise thereof or the exercise of
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any other right, power or privilege. No notice to or demand on either Party hereto in any case shall entitle it to
any notice or demand in similar or other circumstances. No waiver or approval hereunder shall, except as
may otherwise be stated in such waiver or approval, be applicable to subsequent transactions. No waiver or
approval hereunder shall require any similar or dissimilar waiver or approval thereafter to be granted
hereunder.
Section 9.13
Cumulative Remedies. The remedies herein provided are cumulative and not
exclusive of any remedies provided by Applicable Law.
Section 9.14
Table of Contents and Headings. The Table of Contents and headings of the
Articles and Sections of this Agreement have been inserted for convenience of reference only, are not to be
considered a part hereof and shall in no way modify or restrict any of the terms or provisions hereof.
Section 9.15 No Presumption Against Drafting Party. Each of the Parties hereto acknowledges
that each Party to this Agreement has been represented by counsel in connection with this Agreement and the
transactions contemplated by this Agreement. Accordingly, any rule of law or any legal decision that would
require interpretation of any claimed ambiguities in this Agreement or any other Transaction Document
against the drafting party has no application and is expressly waived.
[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the day and year
first written above.
KUROS BIOSCIENCES AG
By: _/s/ Joost Dick de Bruijn_
Name: Joost Dick de Bruijn
Title: Member of the Board of Directors and Chief Executive
Officer
By: _/s/ Alistair Irvine_
Name: Alistair Irvine
Title: Chief Business Officer
KUROS US LLC
By: _/s/ Joost Dick de Bruijn_
Name: Joost Dick de Bruijn
Title: President and Chief Executive Officer
KUROS ROYALTY FUND (US) LLC
By: _/s/ Joost Dick de Bruijn_
Name: Joost Dick de Bruijn
Title: President and Chief Executive Officer
XOMA (US) LLC
By: _/s/ James R. Neal___________
Name: James R. Neal
Title: Chief Executive Officer
[Signature Page to Royalty Purchase Agreement]

Exhibit 31.1
Certification
I, James R. Neal, certify that:
1. I have reviewed this quarterly report on Form 10-Q of XOMA Corporation;
2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary
to make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the
period covered by this report;
3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material
respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this
report;
4. The registrant’s other certifying officers and I are responsible for establishing and maintaining disclosure controls and procedures (as
defined in Exchange Act Rules 13a-15(e) and 15d-15(e) and internal control over financial reporting (as defined in Exchange Act
Rules 13a-15(f))) for the registrant and we have:
a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our
supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to
us by others within those entities, particularly during the period in which this report is being prepared;
b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed
under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of
financial statements for external purposes in accordance with generally accepted accounting principles.
c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions
about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such
evaluation; and
d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s
most recent fiscal quarter that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control
over financial reporting; and
5. The registrant’s other certifying officers and I have disclosed, based on our most recent evaluation of internal control over financial
reporting, to the registrant’s auditors and the audit committee of registrant’s board of directors (or persons performing the equivalent
function):
a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which
are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and
b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s
internal control over financial reporting.

Date: November 4, 2021

/s/ JAMES R. NEAL
James R. Neal
Chief Executive Officer

Exhibit 31.2
Certification
I, Thomas Burns, certify that:
1. I have reviewed this quarterly report on Form 10-Q of XOMA Corporation;
2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary
to make the statements made, in light of the circumstances under which such statements were made, not misleading with respect to the
period covered by this report;
3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material
respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this
report;
4. The registrant’s other certifying officers and I are responsible for establishing and maintaining disclosure controls and procedures (as
defined in Exchange Act Rules 13a-15(e) and 15d-15(e) and internal control over financial reporting (as defined in Exchange Act
Rules 13a-15(f))) for the registrant and we have:
a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our
supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made known to
us by others within those entities, particularly during the period in which this report is being prepared;
b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed
under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of
financial statements for external purposes in accordance with generally accepted accounting principles.
c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions
about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such
evaluation; and
d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s
most recent fiscal quarter that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control
over financial reporting; and
5. The registrant’s other certifying officers and I have disclosed, based on our most recent evaluation of internal control over financial
reporting, to the registrant’s auditors and the audit committee of registrant’s board of directors (or persons performing the equivalent
function):
a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which
are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and
b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s
internal control over financial reporting.

Date: November 4, 2021

/s/ THOMAS BURNS
Thomas Burns
Senior Vice President, Finance and Chief Financial Officer

Exhibit 32.1
CERTIFICATION
Pursuant to the requirement set forth in Rule 13a-14(b) of the Securities Exchange Act of 1934, as amended, (the “Exchange Act”) and
Section 1350 of Chapter 63 of Title 18 of the United States Code (18 U.S.C. §1350), James R. Neal, Chief Executive Officer of
XOMA Corporation (the “Company”), and Thomas Burns, Senior Vice President, Finance and Chief Financial Officer of the
Company, each hereby certifies that, to the best of his or her knowledge:
1.

2.

The Company’s Quarterly Report on Form 10-Q for the three and nine months ended September 30, 2021, to which this
Certification is attached as Exhibit 32.1, fully complies with the requirements of Section 13(a) or Section 15(d) of the
Exchange Act; and
The information contained in Exhibit 32.1 fairly presents, in all material respects, the financial condition and results of
operations of the Company.

IN WITNESS WHEREOF, the undersigned have set their hands hereto as of the 4th day of November, 2021
/s/ JAMES R. NEAL
James R. Neal
Chief Executive Officer
/s/ THOMAS BURNS
Thomas Burns
Senior Vice President, Finance and Chief Financial Officer
3.

This certification accompanies the Form 10-Q to which it relates, is not deemed filed with the Securities and Exchange
Commission and is not to be incorporated by reference into any filing of XOMA Corporation under the Securities Act of 1933,
as amended, or the Securities Exchange Act of 1934, as amended (whether made before or after the date of the Form 10-Q),
irrespective of any general incorporation language contained in such filing.

